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APPELLANT’S STATEMENT OF QUESTIONS PRESENTED 
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1. Whether the verdict of the jury was clearly and manifestly 
against the weight of the evidence. 
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2. Whether the Court below erred in refusing to allow appellant to 
introduce into evidence District of Columbia Traffic Regulation 134 (c), 
after appellee had testified that the headlights of his automobile cast a 
beam only sufficient to reveal an object 25 feet ahead. 

3. Whether the Court below erred in allowing an opthalmologist to 
state an opinion that a person giving full time and attention to his driving, 
under hypothetical conditions allegedly similar to those in the instant case, 
could possibly have failed to see an object until within 25 or 30 feet from 
the object. 


Page 


(ii) 

INDEX 

JURISDICTIONAL STATEMENT 1 

STATEMENT OF THE CASE . 2 

STATUTES AND REGULATIONS INVOLVED. 7 

STATEMENT OF POINTS. 8 

SUMMARY OF ARGUMENT . 9 

ARGUMENT 

I. The Verdict of the Jury was clearly and manifestly against the 

weight of the evidence. 10 

II. The Court below abused its discretion in refusing to allow ap¬ 
pellant to introduce, on rebuttal, evidence in support of a 
ground of liability first suggested by defendant’s testimony 
and to amend appellant’s pleadings, including the pre-trial 

order, to conform thereto . 12 

IE. The Court below erred in allowing an Opthalmologist to 
testify as an expert on the issue of whether a person giving 
full time and attention to his driving, under stated allegedly 
hypothetical conditions, could possible fail to see an object 

until within 25 to 30 feet thereof. 22 

CONCLUSION . 27 

TABLE OF CASES 

Acme Distributing Co. v. Rorie. 183 F. 2d 694(l0th Cir. 1950) . 16 

Adams v. Severance, 93 N.H. 289, 41 A. 2d 233 (1945). 27 

Alamo v. Del Rosario, 69 App. D.C. 47. 98 F. 2d 328 (1938). 19 

Ankersmitv. Tuch. 114 N.Y. 51, 20 N.E. 819 (1889) . 20 

Benner v. Terminal R. R. Assn.. 38 Mo. 928; 156 S.W. 2d 657; cert, denied, 

315 U.S. 813(1942) 20 

Boone v. Massey, 212 Ark. 280, 205 S.W. 2d 454 (1947). 20 

Bucky v. Sebo. 208 F. 2d 304 (2d Cir. 1953) 15 

Charlton Bros. Transportation Co., Inc. v. Garrettson, 188 Md. 85, 

51 A. 2d 642 (1947). 26 

The Domira, 49 F. 2d 324 (D.C.E.D.N.Y. 1931) . 26 

El Paso Electric Co. v. Surrency, 169 F. 2d 444 (10th Cir. 1948). 18 

Erie R. Co. v. Linnenkogel, 248 Fed. 389 (2d Cir. 1917). 26 

Federal Deposit Ins. Corp. v. Siraco, 174 F. 2d 360 (2nd Cir. 1949) .... 16 

First Trust Co. of St. Paul v. Kansas City Life Ins. Co., 79 F. 2d 48 

(8th Cir. 1935). 25 

Goethe v. Browning, 146 S. C. 7; 143 S.E. 362(1928). 20 

Gray v. Pet Milk Co., 108 F. 2d 974 (7th Cir. 1940). 20 

Great A & P Tea Co. v. Jones. 177 F. 2d 166 (4th Cir. 1949). 17 




















(iii) 


I 


H & S Theatres Co. v. Hampton, 300 Ky. 677. 190 S.W. 2d 

39 (1945).!. 

Harmon v. Washington & G. R. R. Co., 7 Mackey (18 D.C.) 255 

(1889) . j 

Henkel v. Varner, 78 U.S. App. D.C. 197, 138 F. 2d 934(1943) 

Hiscoxv. Jackson, 75 U.S. App. D.C. 293(1942) . ! 

i 

! 

Kenney v. Washington Properties, Inc., 76 U.S. App. D.C. 43, 

128 F. 2d 612 (1942) .! 

McDowell Orr Felt v. Blanket Co., 146 F. 2d 136 (6th Cir. 1944) . j 

Metropolitan Life Ins. Co. v. Armstrong, 85 F. 2d 187 (8th Cir. 1936) 

Nat’l Surety Corp. v. Heinbokel, 154 F. 2d 266 (3rd Cir. 1946) . j 

Newman v. Zinn, 164 F. 2d 558 (3rd Cir. 1947).j 

Nolan v. Werth, 79 U.S. App. D.C. 33, 142 F. 2d 9 (1944) . . j 

Packer v. Fairmont Creamery Co., 158 Kan. 580, 149 P. 2d 629 (1944) I 
Pearl Assurance Co. Limited v. First Liberty Nat’l Bank, 140 F. 2d 200 

(5th Cir. 1944). j 

Robbins v. Jordan. 86 U.S. App. D.C. 304; 181 F. 2d 793(1950) 

Rogers v. Cox, 75 A. 2d 776 (M.C.A. D.C. 1950) .... 

Scott v. B. & O. Ry. Co., 151 F. 2d 61 (3rd Cir. 1945) 

Shapiro v. Yellow Cab Co., 79 F. Supp. 348 (D. C.E. D. Penna. 1948) 
Singer v. Central R. R., 121 N. J. L. 121, 1 A. 2d 369 (1938) 

Sly v. United States, 125 F. Supp. 89 (D.C. E.D. Ill. 1954) 

Smith Contracting Corp. v. Trojan Construction Co., 192 F. 2d 234 
(10th Cir. 1951) . 

Snyder v. Dravo Corp., 6 F.R. D. 546(D.C.N.Y. 1941) 

Spund v. Meyers, 67 App. D.C. 135, 90 F. 2d 380(1937) 

State v. Bleazard, 103 Utah 113, 133 P. 2d 1000 (1943) 

State v. Carr, 196 N.C. 129, 144 S.E. 698(1928) .... 

Tonovich v. Department of Labor & Industries of State, 31 Wash. 2d 220, 
195 P. 2d 638 (1948) . 

United States v. A.H. Fischer Lumber Co., 162 F. 2d 872 (4th Cir. 1947) 
United States v. Spaulding, 293 U.S. 498(1935). 

Virginia Beach Bus Line v. Campbell, 73 F. 2d 97 (4th Cir. 1934) 

Ward v. S. Kann & Sons Co., 47 A. 2d 785 (Mun. Ct. of App. D.C. 1946) 
Watson v. Cannon Shoe Co.. 165 F. 2d 311 (5th Cir. 1948) 

Washington & G.R. Co. v. Tobriner, 147 U.S. 571(1893) 

Washington & O. D. Ry. Co. v. Smith, 53 App. D.C. 184, 289 F. 2d 582 
(1922) . 


MISCELLANEOUS CITATIONS 

Dec. Digest, Evidence Secs. 472 , 506 . 

Dec. Digest, Criminal Law Sec. 450 . 

Am. Juris., Vol. 20 Sec. 782 . 




27 

17 

24 

19 


24 

15 

25 

20 

16 
10 

26 
16 

14 
13 

16 

18-19 

20 

18 

15, 17 

15 
13 
26 
23 


26 

13, 14 
23 

25-26 

17 

15 
17 

16 


23 

23 

23 

























UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


No. 13,137 


ESTELLE PEARCE, 


v. 


JOHN J. GUSEK, 


Appellant, 


Appellee. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 

i 

FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 

This is an appeal from a judgment of the United States District Court 
for the District of Columbia entered on a verdict rendered in favor of ap¬ 
pellee John Gusek. 

Jurisdiction of this cause below was based on Sections 11-305 and 
11-306 of the District of Columbia Code (1951 Edition) and was invoked by 
the filing of the complaint. 

This Court has jurisdiction to review the judgment under the provi¬ 
sions of Title 28 U.S. C. Sections 1291 and 1294 respecting appeals from 
the District Courts of the United States. 
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STATEMENT OF THE CASE 

Plaintiff (appellant) brought this action in the court below to recover 
damages for personal injuries which she sustained when struck by an auto¬ 
mobile operated by defendant (appellee) on December 10, 1952. Plaintiff 
alleged that her injuries resulted from the negligence of the defendant in 
the operation of his automobile (J. A. 1). 

At the time of the collision plaintiff was crossing Connecticut Avenue, 
Northwest, in the District of Columbia from East to West at the intersec¬ 
tion of Devonshire Street (J. A. 18). This intersection was not at the time 
of the collision controlled by traffic lights or stop signs (J. A. 26). The 
accident occurred at or about 5:30 p. m. at which time four of the six lanes 
of Connecticut Avenue are used by northbound traffic and the remaining two 
used by southbound traffic (J. A. 27). Defendant was driving north in the 
traffic lane fourth removed from the east curb of Connecticut Avenue (J. A. 
31). Defendant applied his brakes when he was approximately twenty-five 
feet from appellant and turned the front of his automobile to the right. A 
skid resulted. As the defendant’s automobile swung around in the skid it 
struck the appellant who was then in the crosswalk and in the fourth lane, 
causing severe injuries. 

Appellant testified in her own behalf substantially as follows: that 
she alighted from a bus at the bus stop just south of the north driveway of 
the Kennedy-Warren Apartment House which is located on Connecticut 
Avenue at Devonshire Place. After the bus had departed appellant stand¬ 
ing in such wise as to be facing in a westerly direction looked first to the 
south and saw that northbound traffic was halted by a red light at the inter¬ 
section to the south approximately 700 feet. She then looked north and saw 
no cars coming south on Connecticut Avenue. It had been misting but at the 
time it was not raining. At the time it was "what you might call dusk". 

The street lights were on. Appellant was dressed in dark clothing. Moving 
to the north about three or four feet away from the bus stop appellant stepped 


into the north driveway of the Kennedy-Warren Apartment House which 
crosses the Connecticut Avenue sidewalk and that is the last that appel¬ 
lant remembers until she was revived in the Kennedy-Warren Apartment 
Building (J.A. 23). j 

i 

I 

Pvt. William H. Goeren, a member of the Metropolitan Police De¬ 
partment of the District of Columbia, testified in behalf of appellant sub¬ 
stantially as follows: that pursuant to a call he arrived on the scene of 
fee accident about 5:40 p. m. and learned that the' accident had occurred 
about 5:30 p. m. When Pvt. Goeren arrived it was nighttime. He ascer¬ 
tained who the injured party was and who had driven the car which had 
struck her. He found no indication as to exactly where in the street 
appellant was struck and found no skid marks (J.jA. 26). Upon interroga¬ 
ting appellee he was informed by appellee that appellee was traveling north 
in the lane of traffic fourth removed from the eakt curb of Connecticut 
Avenue and that appellee stated with reference to striking appellant that 
"he hadn’t seen her until he got around this location right off the south 
curbline of Devonshire". Someone in the car shouted "there is a form 
or something in the road" and to "look out," and that he imnediately ap¬ 
plied his brakes (J. A. 27). Pvt. Goeren further testified that appellee 
indicated that appellee struck appellant four feet north of the south curb¬ 
line and in the fourth lane forty feet west of the east curbline (J. A. 27). 

An examination of appellee’s automobile by Pvt. Goeren revealed that the 
left rear tail-light "was busted" (J. A. 27). Appellee told Pvt. Goeren 
that he was "doing fifteen to twenty miles per hour" (J. A. 27). In answer 
to Pvt. Goeren’s question whether his car skidded, appellee stated he was 
"pretty sure it had not" (J.A. 28). 

Glenn Edwin West testified in behalf of appellant substantially as 
follows: that at the time of the accident he was driving north on Connecti¬ 
cut Avenue in the third traffic lane from the east curb of Connecticut Avenue 

% 

at rate of approximately thirty miles per hour. Appellee’s car, in the 
lane to his left, was outdistancing him (West) and gained about six or seven 
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car lengths. Suddenly appellee’s car turned to the right and went into a 
rapid skid. The rear end of the car skidded to the left and the car hit a 
person who was Tt knocked down the street northward, feet first, through 
the air, and landed on the back of the head, and lay there motionless” 

(J. A. 31, 32). At the time there was no traffic coming southward on 
Connecticut Avenue toward the scene of the accident. There were no 
cars moving northward in such fashion as to interfere with appellee’s 
turning into lane’s three or two, since there were no cars in lane two 
and the witness’ car was about a hundred feet to the rear of appellee. 

The witness further testified that appellee’s car skidded in lane four, 
hit the victim, continued to slide, and that its position before it eased 
out of the skid was approximately at right angles to the roadway (J. A. 

32). Appellee’s car did not stop completely but turned gradually to the 
left and went diagonally across to the curb and farther down the road 
(J. A. 33). The witness further testified that appellant’s body came to 
rest about at the edge of the south curbline of Devonshire Place and that 
upon being hit it had appeared to travel through the air about the length 
of her body (J. A. 36). 

John Joseph Gusek, the appellee, testified in his own behalf substan¬ 
tially as follows: that he was driving his automobile at a speed not in ex¬ 
cess of twenty-five miles per hour north on Connecticut Avenue (J. A. 52). 
The automobile was occupied by appellee, Mrs. Gusek (his wife) and another 
passenger, Mr. Couch (J. A. 44). At the time of the accident it was misty 
and had been raining somewhat during the day. Street lights were on and 
all headlight lamps were burning. The time of the accident was fixed at 
5:35 p. m. and it was dark (J. A. 44). The pavement was wet and lights 
reflected on the pavement (J. A. 46). As appellee approached the inter¬ 
section of Devonshire Place and Connecticut Avenue he suddenly noticed 
a dark object motionless in the fourth lane of Connecticut Avenue in which 
he was driving and slight to his left front about twenty-five feet ahead 
(J.A. 47). About that time Mr. Couch said’’Look out” (J. A. 48). Appellee 
immediately applied the brake and turned his front wheels toward the right 
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and just as he was about to go by the object he heard a horn blow and the 

I 

object, the appellant ?t seemed to turn left about and appear to come toward” 
him (J. A. 48). The rear of appellee’s car swerved around. When the car 
was back in control appellee drove to the curb and parked. Returning on 

i 

foot to the intersection appellee found appellant lying directly opposite a 
manhole which is in Devonshire Place; the manhole cover being about two 
feet north of the south curb (J. A. 51). Appellee further testified that the 
tag plate fastened to the left rear fender six inches above the bumper was 
torn off and that at the time of the accident he was giving strict attention 
to his driving (J. A. 53). There was some southbound traffic approaching 
(J. A. 53). Appellee’s lights were on the city beam; they cast a beam of 
light about twenty-five feet ahead (J. A. 59). The object (appellant) was 

i 

black and appellee saw the total black. 

Mr. Ernest F. Couch testified in behalf of kppellee substantially as 
follows: that he was seated on the right side of the coupe being driven by 
the appellee (J. A. 67). At the time there was a light drizzle and a very 
severe glare on the streets from headlights in both directions (J. A. 67, 

68). He first saw the object (appellant) when the appellee’s car was about 
one hundred feet from it (J. A. 70). He exclaimed to appellee ”1 think I 
see someone” (J. A. 68). At the same time appellee began to slow down 
(J. A. 68). Appellant was standing in the fourth lane just south of the south 
curbline. As appellee’s car got practically up to the appellant it went into 
a left skid (J. A. 69). When appellee’s car finally came to a stop he (Mr. 
Couch) got out of the car and ran over to appellant who was lying in the 
fourth lane and just a little south of the middle of the intersection of Devon¬ 
shire Place and Connecticut Avenue. 

Mr. Charles B. Jennings testified in behalf of appellee substantially 
as follows: that there was an accident where a lady had been hit in the 
vicinity of Devonshire Place at about 5:30 p. m. He could not fix the date 
but estimated that it was ”about three years ago”. The weather was poor, 
visibility was not good. There was traffic moving. He was driving south 
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on Connecticut Avenue. When he first saw appellait she was to the left 
of his car on the street. 

As a witness for appellee, Dr. Oscar Lavine, an opthalmologist, 
testified over appellant’s objection (J. A. 74) in response to a hypotheti¬ 
cal question, that a person giving full time and attention to his driving 
under stated conditions could have possibly failed to see an object until 
within 25 or 30 feet from said object (J. A. 74, 75). 

Appellant, in her case, introduced in evidence certain traffic regu¬ 
lations of the District of Columbia (J. A. 42, 93). Appellee subsequently 
testified that the beam of his headlights allowed him to see only twenty- 
five feet (J. A. 59). Thereupon, appellant’s counsel sought to introduce 
into evidence Section 134 (c) of the Traffic Regulations of the District of 
Columbia (J. A. 68), which provided that T, all road lighting beams shall 
be so aimed and of sufficient intensity to reveal a person or vehicle at a 
distance of at least one hundred feet ahead on a straight level road”. The 
court denied this proffer of evidence on the ground that such specification 
of negligence had not been alleged in any of the pleadings, nor the pre¬ 
trial order and that appellant having pre-trial knowledge of this evidence 
should have presented the matter in her case in chief (J. A. 88, 89). There¬ 
upon counsel for appellant made a motion to amend the pleadings, including 
the pre-trial statement, to add this specification of negligence so as to lay 
a foundation for the introduction into evidence of the aforesaid traffic regu¬ 
lation (J.A. 90). This motion was denied and the traffic regulations was 
not received into evidence (J.A. 90). Appellant’s counsel was not permit¬ 
ted in his closing argument to refer to this aspect of the case (J.A. 91). 
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i 

i 
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STATUTORY PROVISIONS AND REGULATIONS INVOLVED 

Federal Rules of Civil Procedure, 28 U. S. C . 

Rule 15(b). Amendments to Conform to the Evi ¬ 
dence . When issues not raised by the pleadings are 
tried by express or implied consent of the parties, 
they shall be treated in all respects as if they had 
been raised in the pleadings. Such amendments of 
the pleadings as may be necessary to ckuse them to 
conform to the evidence and to raise thfese issues 
may be made upon motion of any party at any time, 
even after judgment; but failure so to amend does 
not affect the result of the trial of these issues. If 
evidence is objected to at the trial on the ground that 
it is not within the issues made by the pleadings, the 
court may allow the pleadings to be amended and shall 
do so freely when the presentation of the merits of the 
action will be subserved thereby and the objecting 
party fails to satisfy the court that the admission of 
such evidence would prejudice him in ipaintaining his 
action or defense upon the merits. The court may 
grant a continuance to enable the objecting party to 
meet such evidence. 

Rule 16. Pre-Trial Procedure; Fbrmulating 

Issues 

— 

In any action, the court may in its; discretion di¬ 
rect the attorneys for the parties to appear before it 
for a conference to consider 

j 

(1) The simplification of the issues; 

(2) The necessity or desirability of amendments 
to the pleadings; 

(3) The possibility of obtaining admissions of 
fact and of documents which will avoid unnecessary 
proof; 

(4) The limitation of the number of expert wit¬ 
nesses; 

(5) The advisability of a preliminary reference 
of issues to a master for findings to be used as evi¬ 
dence when the trial is to be by jury; 

(6) Such other matters as may aid in the dispo¬ 
sition of the action. 


The court shall make an order which recites the 
action taken at the conference, the amendments al¬ 
lowed to the pleadings, and the agreements made by 
the parties as to any of the matters considered, and 
which limits the issues for trial to those not disposed 
of by admissions or agreements of counsel; and such 
order when entered controls the subsequent course of 
the action, unless modified at the trial to prevent 
manifest injustice. The court in its discretion may 
establish by rule a pre-trial calendar on which actions 
may be placed for consideration as above provided and 
may either confine the calendar to jury actions or to 
non-jury actions or extend it to all actions. 

Traffic and Motor Vehicle Regulations for the District of Columbia , Part 1, 
Rules of the Road (Effective May 1, 1953). 

Section 134(c). All road-lighting beams shall be 
so aimed and of sufficient intensity to reveal a person 
or vehicle at a distance of at least 100 feet ahead on a 
straight level road. 

Section 118. When Lighted Lamps are Required 

(b) Whenever requirement is hereinafter declared 
as to the distance from which certain lamps and devices 
shall render objects visible or within which such lamps 
or devices shall be visible, said provisions shall apply 
during the times stated in subdivision (a) of this section 
in respect to a vehicle without load upon a straight, 
level, unlighted highway under normal atmospheric con¬ 
ditions unless a different time or condition is expressly 
stated. 


STATEMENT OF POINTS 

1. The verdict of the jury was clearly and manifestly against the 
weight of the evidence. 

2. The court below erred in refusing to allow appellant to intro¬ 
duce into evidence District of Columbia Traffic Regulation 134(c), after 
appellee had testified that the headlights of his automobile cast a beam 
only sufficient to reveal an object 25 feet ahead. 
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3. The court below erred in allowing an opthalmologist to state an 
opinion that a person giving full time and attention to his driving, under 
hypothetical conditions allegedly similar to those in the instant case, 
could possibly have failed to see an object until within 25 or 30 feet from 
the object. 


SUMMARY OF ARGUMENT 

Appellee having testified that he failed to see appellant until within 
25 or 30 feet of her, although a passenger seated beside appellee testi¬ 
fied that he saw appellant at a distance of 100 feet before she was struck, 
and there being other evidence that appellee was operating his automobile 
at the time of the accident in an improper manner, absent any evidence 

that appellant was contributory negligent, it is submitted that the jury’s 

i 

verdict in favor of appellee was clearly and manifestly against the weight 
of the evidence. 

I 

Notwithstanding appellant in her pre-trial statement failed to specify 
appellee’s violation of District of Columbia Traffic! Regulation 134 (c) 
as an act of negligence, the refusal of the court below to allow amend- 

i 

ment and introduction of such evidence, after appellee’s admission con¬ 
cerning a 25 foot limitation of the beam of his headlights put this question 
in issue, constituted an abuse of discretion and prejudicial error by 
the trial court, pursuant to a proper interpretation of Federal Rules of 
Civil Procedure 15(b) and 16. 

The stated opinion of an opthalmologist that, under hypothetical 
conditions allegedly similar to those in the instant case, a person giving 
full time and attention to his driving might possibly fail to see an object 
until within 25 to 30 feet thereof, was improperly admitted in evidence 
because (1) there was inadequate and improper foundation therefor; (2) it 
dealt with an ultimate issue of fact to be determined by the jury; (3) it 
was an improper subject for expert opinion, being in an area of observation 
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in which a man of ordinary experience would be well able to judge; and 
(4) it was speculative and conjectural and dealt with possibilities rather 
than probabilities. 


ARGUMENT 

I. 

THE VERDICT OF THE JURY WAS CLEARLY AND 
MANIFESTLY AGAINST THE WEIGHT OF THE EVIDENCE. 

The appellant in contending that the verdict of the jury was against 
the weight of the evidence is not unmindful of the general rule, that, in a 
case where the evidence adduced at the trial is conflicting an appellate 
court cannot act as triers of the facts but must leave to the trial court 
questions of the weight of the evidence and the credibility of witnesses. 

This Court in the case of Nolan v. Werth, 79 U. S. App. D. C. 33, 142 
F. 2d 9 (1944) stated as follows: 

". . . In short, the evidence was such that either 
one of two different conclusions might reasonably have 
been drawn from it, and in such case we have said time 
and again the decision is for the trial court; that its 
judgment must stand and not the appellate court may 
not reweigh the evidence or override the (trial courts) 
findings except where it clearly appears they are mani ¬ 
festly wrong . . ."(Emphasis supplied) 

In the case at bar it is urged that the verdict of the jury was manifestly 
wrong. 

On the record in this case it is uncontroverted (1) that appellee did 
not see appelant until he was within 25 to 30 feet of her (J. A. 47); (2) that, 
when he did see her it was as a silhouette in the reflection of the head¬ 
lights of vehicles approaching at a distance of from 100 to 150 feet in 
the opposite direction (J. A. 47, 53); (3) that a passenger seated beside 
appellee saw appellant at a distance of 100 feet (J. A. 70); (4) that the 
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driver of another vehicle, approaching from the re^r and in the same 
direction as appellee, also saw appellant from a distance of 100 feet, 

at or about the moment of impact by appellee’s car;(J. A. 34); (5) that 

i 

the opthalmologist, whose allegedly expert opinion testimony — which 
appellant challenges herein — on direct examination, tended to show that 
appellee’s failure to see appellant until within 25 tq 30 feet of her was 
consistent with appellee’s maintaining a proper lookout and giving full 

i 

time and attention to his driving, nevertheless, on cross-examination, 
admitted that appellee should have seen appellant at the same distance, 

100 feet, as could his passenger (J. A. 92); and (6) that there is no evi¬ 
dence of contributory negligence on the part of appellant. (7) That ap¬ 
pellant was in the cross walk, where she had a right to be, placed there 
both by an uninterested witness, Mr. West (J. A . 35) and by appellee 

i 

when marking plat prepared by his counsel (J. A. $p. 49-50). 

In the light of uncontroverted evidence such as above-delineated, 
upon what possible basis could the jury reasonably! have failed to return 
a verdict for appellant? Certainly a conclusion that appellee was negli¬ 
gent in that he failed to maintain a proper look-out and/or failed to give 
full time and attention to his driving, is the only conclusion consistent 
with a reasonable evaluation of evidence that appellee failed to see 
appellant until his vehicle had travelled 7 5 feet beyond that point at which 

i 

a person seated beside him saw her and 75 feet beyond the distance at 
which she was visible to another motorist travelling in the same direction 
and to appellee’s rear. At least such was the import of the opinion of 
appellee’s expert — which appellant equates herein with the non-expert 
judgment that any man of ordinary experience would be capable of making. 
If on the other hand the jury believed that appellee did see appellant while 
100 feet away from her and nevertheless failed to stop the only reason¬ 
able conclusion is that he was either recklessly proceeding at a greater 
speed than that which he admitted or at least did not conform to a reason¬ 
able standard of care in failing to stop. Certainly in any event appellee 
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failed to yield the right of way to a pedestrian in the crosswalk as re¬ 
quired by law. Accordingly, appellant submits that the jury’s contrary 
conclusion was manifestly wrong. 


n. 

THE COURT BELOW ABUSED ITS DISCRETION IN REFUSING TO 
ALLOW APPELLANT TO INTRODUCE, ON REBUTTAL, EVIDENCE 
IN SUPPORT OF A GROUND OF LIABILITY FIRST SUGGESTED BY 
DEFENDANT’S TESTIMONY AND TO AMEND APPELLANT’S PLEAD¬ 
INGS, INCLUDING THE PRE-TRIAL ORDER, TO CONFORM THERETO. 

Appellant, in her own case, introduced into evidence certain District 
of Columbia Traffic Regulations (J.A. 43, 93), which previously, in the 
pre-trial order, had been specified as ground for claiming appellee’s 
liability (J.A. 3, 4). Appellee, testifying in his own behalf, gave evi¬ 
dence tending to show that another traffic regulation was violated by him 
at the time of the accident, to wit, Section 134(c), which stated that ’’all 
road-lighting beams shall be so aimed and of sufficient intensity to re¬ 
veal a person or vehicle at a distance of at least 100 feet ahead on a 
straight level road. ” (J.A. 68). Whereupon, on rebuttal, appellant’s 
counsel proposed to submit into evidence this traffic regulation. (J.A. 88, 
89). The trial court, upon objection by appellee, refused to receive 
such evidence, on the grounds that this specification of negligence had 
not been specifically alleged in any of the pleadings, nor in the pre-trial 
order (J. A. 90) and that appellant, having pre-trial knowledge from ap¬ 
pellee’s deposition, should have presented this matter in her own case-in¬ 
chief and not on rebuttal (J.A. 90). Accordingly, appellant moved to 
amend the pleadings, including the pre-trial order, to add this specifica¬ 
tion of negligence and lay a foundation for the submission into evidence 
of the aforesaid traffic regulation (J. A. 90). The motion was denied 
(J.A. 90) and the traffic regulation was not received in evidence (J.A. 91). 
Appellant’s counsel, in his closing argument, was not allowed to refer to 
this aspect of the case as bearing upon the negligent operation of appellee’s 
automobile (J. A. 91). 
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i 
i 
I 

i 

i 

It is appellant’s contention that the court below abused the discretion 

i 

with which it is clothed, in refusing to allow appellant to amend her plead¬ 
ings to conform to the evidence presented by appellee’s testimony, 

which would have given appellant the opportunity, thereafter, to offer 

j 

into evidence the traffic regulation which, if shown to be breached, would 
have constituted an additional ground upon which to claim appellee’s negli- 

i 

gence, and, if found to be the proximate cause of the accident would have 
made appellee liable. Spund v. Myers , 67 App. D.iC. 135, 90 F. 2d 380 
(1937); Rogers v. Cox , 75 A. 2d 776 (M. C. A. D. cj 1950). 

Conceding that the amendment of pleadings arid introduction of 

j 

additional evidence is a matter resting in the discretion of the District 
Court, the discretion thus vested is a sound discretion to be exercised, 

not arbitrarily, but in accordance with accepted legal principles, and is 

| 

subject to review on appeal if not so exercised. United States v. A. H. 
Fischer Lumber Co. , 162 F. 2d, 872, 874 (4th Cir. 1947). 

Rule 15(b) of the Federal Rules of Civil Procedure provides that: 

i 

”... If evidence is objected to at the trial on the 
ground that it is not within the issue made by the pleadings, 
the court may allow the pleadings to be amended and shall 
do so freely when the presentation of the merits of the action 
will be subserved thereby and the objecting party fails to 
satisfy the court that the admission of such evidence would 
prejudice him in maintaining his action or defense upon the 
merits. The court may grant a continuance to enable the 
objecting party to meet such evidence. ” 

The cardinal considerations involved in Rule 15(b) are (1) whether 
the presentation of the merits of the action will be subserved and (2) the 
protection of the objecting party from prejudice by the introduction of 
the evidence. In this case, however, no question of prejudice of defen¬ 
dant’s rights could arise for, indeed, it was defendant whose testimony 
made the evidence relevant. 
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It is too well-settled to require citation of cases that the basic 
import of Rule 15 is to the effect the amendments are to be freely allowed. 
And, this Court, in Robbins v. Jordan, 86U.S. App. D. C. 304, 396, 

181 F. 2d 793, 794 (1950), has expressly recognized that ”... Amend¬ 
ments under Rule 15(b) are, as a general rule, allowed with great 
liberality ...” 

The judicial discretion conceded in connection with Rule 15 (b) 
appears to be controlled by the answer to the question, will the merits of 
this action be subserved by allowing the amendment. If the answer is 
yes, the mandate of the rule requires in a case such as this that the 
amendment be allowed. 


In the case at bar appellant’s counsel asked leave to amend. (J. A. 
90). The court below inquired of counsel for the appellant, if he had 
taken the appellee’s deposition and was answered in the affirmative. (J. A. 
90). The court then sustained appellee’s objection to amending the 
pleadings to conform to the proof saying to appellant’s counsel ’’you took 
his [defendant’s] deposition. You could have found that out then. ” (J. A. 
90). The following colloquy then took place: 


”MR. BULMAN: 
THE COURT: 
MR. BULMAN: 
THE COURT: 
MR. BULMAN: 


THE COURT: 


I found it out your Honor. 

You made no change in your statement. 

Let me see my pre-trial allegations. 

It is not very different. 

Well, then, is your Honor going to preclude me 
from relying on that? 

If there is objection, I will.” (J. A. 90). 


It would thus appear that the trial court did not exercise the dis¬ 
cretion contemplated by Rule 15(b), but rather ruled that the requested 
amendment was denied as a matter of law because it came too late, and 
more particularly after pre-trial. We respectfully submit that this was 
error. See United States v. Fischer Lumber Company, supra. 
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i 


! 

There is no rule of law which freezes the further development of a 

i 

case within the limits of the plaintiff’s knowledge at the time the complaint 
was filed. Snyder v. Dravo Corp. , 6 F. R.D. 546 ( p . C. N. Y. 1941). 
feven after a pretrial conference, a motion for leave to amend a pleading 
should be granted where no prejudice is suffered by the opposing party 
litigant. McDowell Orr Felt v. Blanket Co., 146 f!. 2d 136 (6th Cir. 1944). 

i 

Rule 16 of the Federal Rules of Civil Procedure provides that the 
pre-trial order, when entered, controls the subsequent course of the ac¬ 
tion; but it expressly makes provision for modification, at the trial, of 
the order, to prevent manifest injustice. This, of course, must be 
read with and applied in conformity with Rule 15(b); Bucky v. Sebo, 208 

F. 2d 304 (2d Cir. 1953), and amendments of the pi-e-trial order are and 

j 

should be granted freely. As stated in Smith Contracting Corp . v. Trojan 
Construction Co., Inc., 192 F. 2d 234, 236 (10th Cir. 1951). 

”. . . rigid adherence to pre-trial conference agreements 
should not be exacted, especially where So to do will result 
in injustice to one party and relaxing of such agreement will 
not cause prejudice to the other party. Requiring rigid ad¬ 
herence to pre-trial conference agreements will tend to 
discourage cooperation of counsel and their willingness to 
agree at the pre-trial council as to the real and substantial 
issues to be presented, and will impair the effectiveness 
of the pre-trial conference procedure. ” J 

Further, it has always been tacitly understood in this jurisdiction 
that a pre-trial order does not preclude a party from relying on evidence 
adduced at trial from his opponent’s case nor should this be so. There¬ 
fore, it is submitted that the trial court also erred in not permitting 
appellant to enter the traffic regulation into evidence on rebuttal, or to 
reopen her case to do so, and such error was an abuse of discretion. 

As was said by the court in Watson v. Cannon Shoe Co., 165 F. 2d 
311, 313 (5th Cir. 1948): 

’The proposed amendment to the complaint offered 
by the plaintiff to meet the rulings of the Court on the evidence 
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did not come too late and in no wise constituted a new 
cause of action; it merely related to the mode and 
manner of proof required to establish the slander. 

We have repeatedly held that amendments are allowable 
even after judgment in order that the pleadings may 
conform to the proof ... We are of the opinion and 
so hold that the court's refusal to allow an amendment 
under Rule 15(b) was clearly erroneous. tf See also 
for similar rulings, the following cases: 

Acme Distributing Co. v. Rorie, 183 F. 2d 694 (10th Cir. 1950); Federal 
Deposit Ins. Corp. v. Siraco, 174 F. 2d 360 (2nd Cir. 1949); Newman v. 
Zinn , 164 F. 2d 558 (3rd Cir. 1947); Pearl Assurance Co. Limited v. 

1st Liberty National Bank . 140 F. 2d 200 (5th Cir. 1944). 

In the present case, justice would have been subserved if appellant 
had been allowed to amend the pleadings so as to submit into evidence 
the traffic regulation, which would have been a further ground of negli¬ 
gence of the appellee which the jury could have considered. There would 
have been no prejudice or injustice to the appellee if this course had 
been followed, since the damaging evidence came out in his case, of 
which, of course, he had knowledge prior to the trial, and which did 
not really injtect any new issue into the case. It is a well known fact that 
not only does the plaintiff rely upon the acts of negligence of the defendant 
that the plaintiff can establish in his own case, but also on any evidence 
that may arise in the defendant's case. In the instant case appellant's 
counsel did not restrict himself to proof of any specified acts of negli¬ 
gence, for his complaint was in general terms and in his opening state¬ 
ment, he stated that "certain breach of regulations" would be introduced 
as having a bearing on the negligence asserted. Wash. & O. D. Ry. Co . 
v. Smith , 53 App. D. C. 184, 289 F. 2d 582 (1922). See also Scott v. 

B & Q Ry. Co., 151 F. 2d 61 (3rd Cir. 1945), wherein it was held that 
the fact that the plaintiff had not cited the Boiler Inspection Act by name 
or number in his complaint did not preclude recovery under that Act 
where the allegations of the complaint were broad enough to cover that 
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Act; and that the court took judicial notice of it; and that no surprise was 

claimed. See also Smith Contracting Corp. v. Trojan Construction Co, 

— - ■ ^ ■ ■ ■ - 1 

Inc., 192 F. 2d 234 at p. 236 (10th Cir. 1951). In tjhat case the court 
overruled the trial court stating that injustice requited the granting of 

i 

i 

leave to amend and that the denial thereof was an abuse of discretion. 

If appellant's request for leave to amend had been granted, appellant 
would have then been in a position to read into evidence Section 134 (c) 
of the Traffic and Motor Vehicle Regulations of the District of Columbia. 

In denying appellant the right to do this the court hajs in effect stated that 

I 

although appellant may have established a cause of Action in her own case, 

i 

if any further proof comes to light in the appellee’s case, appellant may 
not take advantage of this new matter. The effect of such a holding, of 
course, runs counter to the law enunciated, especially in negligence cases. 
An example of this is found in Washington & G. R. Co. v. Tobriner, 147 
U. S. 571, 37 L.Ed. 284 (1893), modifying Harmon v. Washington & G. R . 
R. Co. , 7 Mackey (18 D. C.) 255 (1889), which held that although the 
burden of proving contributory negligence is upon the defendant, the 
defense may be founded upon facts shown by the plaintiff's evidence alone. 
From time immemorial, defendants in the conduct of their case, after 
having pleaded contributory negligence on the part of the plaintiff, have 
attempted, and successfully so, to show contributory negligence through 
the plaintiff’s own mouth, in the plaintiff's own case, without the de¬ 
fendant putting on any independent testimony. See also Ward v . S. Kann 
& Sons Co. , 47 A. 2d 785 (Mun. Ct. of App. D. C. 1946). Such holdings 
are, of course, correct, and it has never been suggested that a defendant 
must put on evidence in his own case to establish the contributory negli¬ 
gence of the plaintiff. 

For another instance of this principle, see Great A. & P. Tea Co . 
v. Jones , 177 F. 2d 166 (4th Cir. 1949). In that case, the court, sitting 
without a jury, found the injuries suffered by the plaintiff in the defendant’s 
store were caused by the carelessness of one of its employees, when the 
employee, in unloading a truck in the store, dislodged one of the cases 


i 
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on said truck which fell upon the plaintiff. The plaintiff had no warning 
before she was struck and the employee was unable to explain how the 
case fell upon her ankle. The Court of Appeals stated that the trial court 
was correct in finding that the accident was caused by the action of the 
employee in unloading the truck and that the fall of the heavy case must 
have been due to his negligence. At the conclusion of the testimony the 
judge permitted the plaintiff, over the objection of the defendant, to amend 
her complaint to show that she was injured not by being run into by the 
truck, as alleged in the original complaint, but by the fall of the case dur¬ 
ing the process of unloading the truck, as shown by the testimony of the 
defendant’s employee. It was held by the Court of Appeals that the lower 
court’s ruling was clearly in harmony with Rule 15 of the Federal Rules 
of Civil Procedure which provides that leave to amend shall be freely 
given when justice so required. ’’The defendant was not taken by surprise 
by the amendment for the new matter was furnished by his own witness. ” 
(id. at p. ) (Emphasis supplied). 

See also Sly v. U. S. , 125 F. Supp. 89, (D.C. E.D. ILL. 1954), 
wherein it was held that the fact that a defense was not pleaded affirma¬ 
tively in the answer did not prevent its being raised on a motion for a 
directed verdict where the evidence establishing the defense was produced 
by the plaintiff in his own testimony and in the testimony of his witness, 
so that plaintiff could not have been surprised. The answer was properly 
allowed to be amended to conform to the evidence. This proposition is 
also set forth in El Paso Elec. Co. v. Surrency, 169 F. 2d 444, (10th 
Cir. 1948), wherein the defendant objected to consideration of evidence 
that its agents had been guilty of negligence in driving a truck, on the 
ground that plaintiff’s complaint was based only on an alleged negligence 
in continuing to operate a truck in a dangerously defective condition. The 
court held that the defendant had no basis for his objection, where the 
evidence as to negligent driving was brought out on examination of defen¬ 
dant’s witness. Likewise, the same holding in Shapiro v. Yellow Cab Co., 
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9 I 

79 F. Supp. 348 (D. C.E.D. Penna. 1948), involving a motion for a new 
trial on the ground that the trial court erroneously instructed the jury 
that it could not consider certain facts that appeared from the evidence 

I 

and that these facts, if considered and believed by the jury, could have 
supported a verdict for the plaintiff. The trial court granted the motion, 

j 

stating that it had erred since there was evidence as to negligence in 

i 

addition to that alleged in the complaint: 

j 

This evidence was introduced either by the plaintiff, 
without objection, or was produced by th6 defendants. 

In accordance with Rule 15(b) of the Federal Rules of 
Civil Procedure, the issues of fact raised by the evidence, 
although not raised by the pleadings, should have been treated 
as if they had been raised in the pleadings, (id. at p. 350) 

i 

i 

A party, not only need not depend upon evidence in his own case to 
establish his claim more fully than he himself would have, but his proof 
may be contradicted by his own evidence from other witnesses that he 
puts on in his case and still present a question of f£ct for the jury. Hiscox 
v. Jackson , 75 U. S. App. D. C. 293 (1942); Alamj v. Del Rosario , 69 
App. D. C. 47, 98 F. 2d 328 (1938). 

i 

Another basis of ruling below was that appellant had the information 
about the low beam from a pre-trial deposition and therefore, appellant 
should have put this in her case in chief. But appellant submits that 
(1) she was not required to call appellee as a witness in her case, if she 
was able to establish a prima facie case through other witnesses con¬ 
cerning other acts of negligence; (2) that appellant could not be required 
to depend on appellee to restate the same testimony at the trial and 
thereby establish this particular act as evidence; for if appellee stated 
other than the 25 feet he testified to in the deposition, appellant would 
not have "evidence” but only a basis for impeachment; and (3) that, if 
appellee was only impeached by the deposition, there would have been 
no basis for the submission into evidence of Par. 134 (c). 
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Neither party is bound to anticipate the evidence of the other; and, 
until the party having the burden of the issue has introduced evidence in 
support thereof it is unnecessary therefore for the other to introduce 
evidence to defeat it. Gray'v. Pet Milk Co. , 108 F. 2d 974, (7th Cir. 
1940). Further, it seems clear that the proper rule is that either party 
is entitled to introduce evidence to rebut that of his adversary, and for 
this purpose any competent evidence to explain, repell, counteract, or 
disprove the adversary’s proof is admissible, although it tends to support 
his case in chief. The fact that it was not then introduced does not make 
it discretionary with the trial court subsequently to exclude it. Nat’l. 
Surety Corp. v. Heinbokel, 154 F. 2d 266 (3d. Cir. 1946); Ankersmit v. 
Tuch, 114 N.Y. 51, 20N.E. 819 (1889); Singer v. Central R. R. , 121 
N. J.L. 121, 1 A. 2d 369, (1938). Rebuttal testimony is receivable where 
new matter has been developed by the evidence of one of the parties, and 
matters adduced by cross examination may be rebutted. Boone v. Massey , 
212 Ark. 280, 205 S.W. 2d 454, (1947). Therefore, where plaintiff has 
made out a prima facie case which defendant has attacked, plaintiff may 
introduce additional evidence which would have been admissible on the 
first examination. Goethe v. Browning, 146 S. C. 7, 143 S.E. 362, (1928). 

Therefore, when in appellee’s case, he attempted to excuse his 
failures in the operation of his vehicle, by claiming that under the exist¬ 
ing conditions he was unable to see appellant until right on her, when 
he discovered her peril he did all in his power to avoid and/or minimize 
appellant’s danger, it was appellant’s right to show that he could have 
done more if he had been operating a vehicle with proper headlights as 
required by the traffic regulations. See Benner v. Terminal R. R. Assn. , 
348 Mo. 928, 156 S.W. 2d 657, (1942). 

It is urged however that Sec. 134(c) is limited by Section 118(b) 
of the same regulation. Sec. 118(b) was called to court’s attention for 
the first time in appellee’s opposition to a motion for new trial. This 
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being so, the matter of Section 118(b) had not been presented to the trial 
court at the time the ruling denying the amendment was made and, of 

course, could not have been taken into consideration by the court in the 

i 

formulation of its ruling. j 

I 

Assuming, however, that Section 118(b) had been called to the court T s 
attention at that time, it still seems perfectly clear that the merits of this 

action would have been subserved by the introductibn of this regulation even 

j 

though Section 134(c) be required to be read in connection with Section 
118(b). 

i 

Regulations like statutes should be construed in such wise as to 
show reason and not absurdity. If Section 134(c), read in connection 
with Section 118(b), is construed to mean that 134(c) is to be applied only 

in cases which arise under the conditions stated in 118(b) then manifestly 

I 

it presents an absurdity, as for all practical purposes in the District of 

I 

Columbia 134(c) would posit a rule with reference to road lighting equip¬ 
ment of vehicles applicable only to the daylight hours, since there are in 
the District of Columbia hardly any, if any, unlighted highways. We 
cannot believe that this was the intention of the drafters of the regulation. 
What the two regulations read together do is to create a standard to the 
effect that headlights on automobiles in the District of Columbia are re¬ 
quired under optimum conditions to reveal a person or vehicle one-hundred 
feet ahead. It would then be left to the jury to say whether or not in the 
case before them, taking into consideration conditions which derogate 
from the optimum, lights on the automobile involved in the collision in 
this case met the test. 

Certainly the jury should have been given the legislative standard 
as to proper headlights under optimum conditions as a guide to setting a 
standard to be applied to the appellee's conduct under the physical con¬ 
ditions in evidence. To deprive them of the use of this standard in the 
instant case was to deprive them of an explicit legislative yardstick to de¬ 
termine, as they were required, the conduct of a reasonable man under 
the circumstances. 
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m. 

THE COURT BELOW ERRED IN ALLOWING AN OPTH A LMOLOGIST 
TO TESTIFY AS AN EXPERT ON THE ISSUE OF WHETHER A PERSON 
GIVING FULL TIME AND ATTENTION TO HIS DRIVING, UNDER 
STATED ALLEGEDLY HYPOTHETICAL CONDITIONS, COULD POS¬ 
SIBLY FAIL TO SEE AN OBJECT UNTIL WITHIN 25 TO 30 FEET 
THEREOF. 

One of the principal allegations of negligence in this case was that 
appellee’s failure to give full time and attention to his driving was the 
proximate cause of the accident (J. A. 1). Appellee testified that he 
failed to see appellant until he was about 25 to 30 feet from her. (J. A. 
47). This testimony, coupled with the testimony of a passenger seated 
beside him who saw appellant at a distance of 100 feet and the testimony 
of the driver of a car following six to eight car-lengths behind appellee 
that he saw appellant at the moment of impact with appellee’s car from 
a distance of approximately 100 feet, may well have been conclusive on 
this issue of negligence but for the purported expert testimony, over ap 
pellant’s objection, of Dr. Oscar Lavine, an opthalmologist. 

Dr. Lavine, as an opthalmologist admittedly qualified to diagnose 
and treat diseases and abnormalities of the eye, was asked the following 
hypothetical question: 

Q. Doctor, assume with me, if you will please, that a 

motorist is driving an automobile on a dark night, with a 
light mist falling, windshield wipers working on the front 
of the car, headlights on low city driving beam, street 
lights on, and a wet asphalt surface which has a glassy 
appearance in reflecting both headlights of other traffic 
and street lights, that such driver proceeding about 25 
miles per hour first saw an object silhouetted against 
the reflection of the headlights of traffic proceeding from 
the opposite direction, then 100 to 150 feet away, the 
object was dark, and later proved to be a lady dressed 
in dark clothing, facing in the opposite direction—I 
think I have all the elements there; if I have omitted 
any, it is certainly unintentional. I now wish to put 
the question on that hypothesis, — 
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Q. Upon that assumed state of facts, will yoU tell us, 

Doctor, whether it is likely or possible that the driver 
would have been looking ahead and paying attention to 
his driving and yet not have seen such object, such 
dark object until he came to a point 25 to 30 feet from 
the object? (J.A. 74). (Emphasis supplied) 

The question was duly objected to by counsel for the appellant and, 

l 

the objection being overruled by the court, (J.A. 74) the ophthalmologist 


A. Now I understand the question. The answer is yes, 
it is possible he would not have seen the object, even 
paying due attention to his driving, until,! in my opinion 
with these factors and elements, he was that distance 
or nearly that distance — could well hav£ missed the 
object until that time. (J.A. 74-75). 

It is obvious that this ’’expert" testimony was| offered on the issue 
of whether appellee’s failure to see appellant under the prevailing physical 

i 

conditions, until within 25 to 30 feet of her was consistent with his con¬ 
tention that he was giving full time and attention to jhis driving at the time 

i 

of the accident. Although framed in hypothetical terms, the witness 

i 

might as well have been asked whether, in his "expert” opinion appellee 
was negligent under the circumstances of the case. Thus, the question 
and "expert” testimony related not to a collateral matter but to one of 
the ultimate issues in the case. 

In this jurisdiction, as in other Federal jurisdictions and in most 
State courts, expert opinion will not be received where it goes to the ulti¬ 
mate issue in the case. See United States v. Spaulding , 293 U. S. 498, 

506 (1935); State v. Carr, 196 N. C. 129, 144 S. E. 698 (1928); and cases 
collected in Dec. Dig., Evidence Secs. 472, 506, Crim. Law Sec. 450. 

See also 20 Am. Jur. Sec. 782 where it is stated that: 

"In many cases it is asserted as a broad general rule, 
often assumed to be an inflexible rule of law, that while an 
expert may be permitted to express his opinion, or even 
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his belief, he cannot give his opinion upon the precise 
or ultimate fact in issue before the jury, which must be 
determined by them. In other words, while a jury is 
entitled to the aid of experts in determining the exis¬ 
tence or nonexistence of facts not within common 
knowledge, an expert witness must not take the place of 
the jury and declare his belief as to an ultimate fact. 

A second ground for objection and assignment of error in allowing 
this ’’expert” testimony, is that the question did not concern a technical 
matter or other proper subject of expert opinion, but it pertained to a 
matter of observation and common judgment upon which a man of ordinary 
experience would be well-qualified to reach an independent conclusion. 

The subject upon which the opthalmologist testified was not one within his 
peculiar technical competence - disease or abnormality of the eye - nor 
was there any technical or medical issue involved in this case. The 
subject-matter of the ’’expert” testimony, which each member of the jury 
from his own experience was as well-qualified to evaluate from the evi¬ 
dence at hand, was whether or not a person, giving full time and attention 
to his driving under the prevailing physical conditions, should have been 
able to observe a person at a greater distance than 25 to 30 feet. As 
this Court stated in Kenney v. Washington Properties, Inc. , 76 U. S. App. 
D.C. 43, 128 F. 2d 612, 613 (1942). 

’’The rule as to the admission of opinion evidence is 
generally agreed to be that it is only upon subjects about 
which the jury is not able to judge as is the witness, 
that an expert is allowed to express an opinion. In Dis¬ 
trict of Columbia v. Haller 4 App. D. C. 405 we an¬ 
nounced this as a rule in this jurisdiction, and we have 
not since had occasion to modify it in any respect. 

This court in Henkel v. Varner , 78 U.S. App. D.C. 197, 138 F. 

2d 934 (1943) reaffirmed this proposition stating: 

”We have held that where the jury is just as com¬ 
petent to consider and weigh the evidence as is an 
expert witness and was as well qualified to draw the 
necessary conclusions therefrom, it is improper to use 
opinion evidence for that purpose. 5 
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5 76 U. S. App. D.C. 43, 45, 128 F. 2d 612, 614 and 
authorities were collected: United Stated v. Spaulding, 

293 U.S. 498, 506, 55 S. Ct. 273, 79L.jEd. 617; United 
States v. Sullivan, 9 Cir. 74 F. 2d 799; Dunagan v. Ap¬ 
palachian Power Co., 4 Cir., 33 F. 2d 876, 878, 68 A.L.R. 
1393, certiorari denied 280 U. S. 606, 5Q S. Ct. 152 74 L. 

Ed. 649; Coca-Cola Bottling Co. v. Munp, 4 Cir., 99 F. 

2d 190, 196. 

i 

A situation closely analogous to that here presented arose in 
Metropolitan Life Insurance Co . v. Armstrong , 85 F. 2d 187 (8th Cir. 
1936), in which it was held that a question as to what a mentally normal 
man would do under assumed conditions was not a proper inquiry for an 
expert. And in First Trust Co. of St. Paul v. Kansas City Life Ins. Co. , 

79 F. 2d 48 (8th Cir. 1935) where it was held that jhe offer to prove by 
an optometrist that a copy of an application attached to a policy was not 

I 

easily readable by a man such as the insured [ 51 years of age with normal 
eyesight] under normal conditions with reasonable ease, was properly 
denied and excluded since jurors could themselves determine legibility. 

However, assuming arguendo that "expert" testimony was appropriate 
upon the issue presented and by the witness offered in this case, it is sub¬ 
mitted that the question as formulated and propounded was improper. The 

i 

hypothetical question apparently assumed the only issue upon which the 
witness was undoubtedly qualified - that the hypothetical person [ appellee] 
had normal vision. As a matter of fact, on cross-examination the witness 
admitted that the assumption of normal vision had no factual basis in this 
case since he had never examined appellee, nor did he have any reasonable 
cause to believe that appellee had such vision, or better than normal 
vision. (J. A. 80). 

Many cases hold that a hypothetical question may not be asked un¬ 
less the basis therefor has been brought out in evidence. Typical is 
Metropolitan Life Ins. Co . v. Armstrong, 85 F. 2d 187 (8th Cir. 1936) 
in which it was held that embracing in a hypothetical question a fact not 
shown in evidence is error. And see Virginia Beach Bus Line v. Campbell , 



26 


73 F. 2d 97 (4th Cir. 1934); Erie R. Co . v. Linnekogel , 248 Fed. 389 
(2d Cir. 1917); The Domira, 49 F. 2d 324 (D. C. E.D.N.Y. 1931). 

The question as propounded contains an additional infirmity in that 
it deals not with probabilities but with possibilities . Specifically, the 
formulation was "... whether it is likely or possible ... ” (J. A. 74) and 
the answer, likewise, was framed only in terms of whether it was ”pos - 
sible". 

Questions as to possibilities are, of course, irrelevant in determin¬ 
ing negligence and many courts have ruled that for the question to be 
relevant it must encompass probabilities and not possibilities. Thus, in 
Packer v . Fairmont Creamery Co. , 158 Kan. 580, 149 P. 2d 629 , 631 
(1944). Dawson, C.J. stated: 

1 ’Expert witnesses should confine their opinions to 
relevant matters which were certain or probable, not 
those which are merely possible. " 

And in State v. Bleagard , 103 Utah 113, 133 P. 2d 1000, 1001 (1943) 
the court held properly excluded, in a trial for manslaughter, the follow¬ 
ing question to a police officer: 

M In your opinion, is it possible and probable that 
it was the crash of the Boyington car that caused the 
death of Mrs. Gardner and not the impact with the 
Bleazard car? Tt 

Similarly, in Charlton Bros. Transportation Co., Inc, v. Garrettson, 
188 Md 85, 51 A. 2d 642, 646 (1947), it was held: 

’’The law requires proof of probable, not merely 
possible, facts, including causal relations.” 

As a matter of fact, some courts require an even higher standard. 
Thus, in Tonovich v. Department of Labor and Industries of State , 31 Wash. 
2d 220, 195 P. 2d 638 (1948), it was held that the testimony of a physician 
that cancer was probably caused by injuries was held entitled to no weight. 
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And, compare Adams v. Severance. 93 N. H. 289, 41 A. 2d 233 (1945) in 

- ! 

which the court excluded the question as to whether With a car at the — 

"... angle indicated by the marks made by the spinning 
of car wheels and with the upper half of the headlights 
painted black, there would in his opinion be a tendency to 
deflect the rays of the headlights down. (Emphasis supplied). 

i 

And see also the statement In H. & S. Theatres Co . v. Hampton, 
300 Ky. 677, 190 S.W. 2d 39, 40 (1945): I 

i 

'Testimony of expert or professional witnesses 
that there is a possibility or probability of permanency 
of the injuries is not the positive and satisfactory type 
of evidence required ..." 


CONCLUSION 

I 

In light of the foregoing it is respectfully submitted that the decision 

I 

of the District Court should be reversed and the case remanded with in¬ 
structions to grant a new trial. 


JOSEPH D. BULMAN and 
SAMUEL Z. GOLDMAN 

i 

Attorneys for Appellant 
800 Woodward Building 
Washington, D. C. 


May 1956 
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PLEADINGS AND DOCUMENTARY EVIDENCE 
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[Filed Apr 17, 1953] 

IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

ESTELLE PEARCE v 

5347 Nevada Avenue, N. W. x 

Washington, D. C., { j 

Plaintiff, ( Civil Action No. 1716-' 53 
vs j | 

JOHN J. GUSEK ) 

c/o American Red Cross ) 

Room 209 ) 

18th St., N. W., between ) 

D & E Streets ) 

Washington, D. C., ) 

Defendant. ) 

COMPLAINT 
(Personal Injuries) 

1. This Court has jurisdiction of the within cause of action, the 
amount in controversy exceeding the sum of Three Thousand Dollars 
($3, 000. 00). 

2. On, to wit, December 10, 1952, plaintiff, Estelle Pearce, was 
a pedestrian crossing Connecticut Avenue, in a westerly direction, at or 
near its intersection with Devonshire Place, N. W., Washington, D. C. 

At the time and place aforesaid, defendant, John J. Gusek, was operating 
his automobile in a northerly direction on Connecticut Avenue, N. W., in 
a negligent and careless manner, and in violation of the traffic rules and 
regulations then and there in effect in the District of Columbia. As a 
result of the said negligence and carelessness of the defendant, as afore¬ 
said his automobile ran into and struck the plaintiff, causing her serious 
injuries. 

3. As a result of being struck by the defendant's automobile, as 
aforesaid, the plaintiff sustained the following severe, permanent and 

v# 
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painful injuries: comminuted fracture of the left clavicle; comminuted 
compound fracture of the left tibia, and fibula; severe contusion of the 
ulna nerve of the left arm; bruises, contusions and lacerations to the 
358 head and face; other injuries in about the head, body and limbs; 

nervous shock and mental anguish. As a result of the injuries afore¬ 
said, the plaintiff was rendered unconscious for a long period of time; 
has a permanent limitation of motion of the left shoulder and of the left 
leg; headaches; permanent pain and numbness of the left hand; has suf¬ 
fered, and will continue to suffer, great physical pain; has expended, and 
will continue to expend, large sums of money for hospital, medical care 
and associated expenses; and has been, and in the future will be, unable to 
puruse her usual gainful occupation. 

WHEREFORE, plaintiff, Estelle Pearce, demands judgment against 
the defendant, John J. Gusek, in the sum of Fifty Thousand Dollars 
($50, 000. 00), besides interest and costs. 

/S/ Joseph D. Bulman 

/S/ Sidney M. Goldstein 

/S/ Joseph S. Cullins, Jr. 

Attorneys for Plaintiff 

The plaintiff demands trial by jury. 

/S/ Joseph D. Bulman 


359 [Filed Apr 24, 1953] 

ANSWER 

Comes now the defendant, by his attorney, and, for answer to the 
complaint exhibited against him in the above-entitled action, says that: 

First Defense 

He admits that, at the time and place alleged, he was operating his 
automobile in a northerly direction on Connecticut Avenue, that the plain¬ 
tiff was in the street in the intersection of Connecticut Avenue and Devon¬ 
shire Place, Northwest, and that a collision occurred. He is without 


knowledge or information sufficient to form a belief as to the injuries, 
losses and damages alleged to have been suffered and sustained. He de¬ 
nies each and every other allegation contained in the complaint, except 
the paragraph 1 thereof. 

Second Defense 
— 

If the plaintiff sustained injury as alleged, the same was contributed 
to by negligence on her part. j 

/S/ Albert F. Beasley 
Attorney for Defendant 

360 (CERTIFICATE OF SERVICE) 

* * * 


362 [Filed Dec. 17, 1954] 

PLAINTIFF’S PRE-TRIAL STATEMENT 
Occurrence : On, to-wit, December 10, 1952, plaintiff was a pedes¬ 
trian crossing Connecticut Avenue, N. W., in a Westerly direction at or 
near its intersection with Devonshire Place, N. W. At said time and 
place, defendant was operating his automobile in a northerly direction on 
Connecticut Avenue, N. W., and ran into and struck plaintiff, causing her 
serious injuries. j | § 

Liability : Failure to yield the right-of-way to a pedestrian, failure 
to give full time and attention, excessive speed, failure to keep vehicle 
under control so as to avoid colliding, failure to operate vehicle at that 
speed which was reasonable and prudent under the circumstances, failure 
to sound a warning, last clear chance. 

Injuries : Severe trauma to head, comminuted fracture of left clavi¬ 
cle, comminuted compound fracture of left tibia and fibula, requiring metal 

plates, severe contusion of ulna nerve of left arm, generalized bruises, 

, 

contusions, abrasions and lacerations, nervous shock, mental anguish, 
pain and suffering. 
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Plaintiff was rendered unconscious for a long period of time; has a 
permanent limitation of motion and function of left shoulder, back and left 
leg; still suffers with headaches; has permanent numbness and pain of left 
arm and still experiences intermittent sharp, shooting pains in upper dorsal 
spine and both calves, with weakness of legs and knees. 

Specials : 


Emergency Hospital 

$ 436. 80 

Dr. Robert I. Have 11 

10. 00 

Dr. A. E. Jackson, 11-8-54 

796. 00 

Drs. Groover, Christie & Merritt (Xrays) 

50. 00 

Dr. Den (Xray), 9-1-53 

85. 00 

Nursing 

202.30 

Ambulance 

20. 00 

Practical nurse 

300. 00 

Wheelchair 

60. 00 

Domestic Help to 9-1-54 

561.30 

Orthopedic Devices 

101.75 

Transportation 

144. 70 

Shoes for Brace 

25. 00 

Miscellaneous 

17. 00 

Medicinals 

25. 00 

Dr. Reisinger 

20. 00 

Clothing Destroyed 

96. 90 

Loss of Earnings, 2 years 

4926. 83 


$7880. 58 


Stipulations : [the following has been crossed out in handwriting] 
Traffic regulations Nursing Bills 

Hospital records and bills Exchange witnesses within 10 days 
Xrays and bills Dr. Reisinger’s bill 

Brace bill Dr. HovelTs bill 

Wheelchair bills Ambulance bill 

Seen: 

/S/ Albert F. Beasley, /S/ Sidney M. Goldstein, 

Attorney for defendant Attorney for plaintiff 
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364 [Filed Dec. 17, 1954] 

STATEMENT OF DEFENSE AT PRETRIAL HEARING 
Defendant says that, about 5:35 P. M. on December 10, 1952, he was 
operating his automobile in a northerly direction on Connecticut Avenue, 
approaching the intersection with Devonshire Plabe, N. W., in the Dis- 

i 

trict of Columbia; that as he neared the intersection he observed an ob¬ 
ject in front and to the left of his automobile, which he later identified to . 
be the plaintiff; that he applied his brakes and turned to his right to pass 
plaintiff, and that as his automobile was passing; plaintiff turned back and 
stepped into the side of his automobile. He denies that he was negligent 
or that the collision was caused by any negligence on his part; and, in the 
alternative, he says that the collision was caused or contributed to by 
plaintiffs own negligence. He is without knowledge or information suffi¬ 
cient to form a belief as to the injuries, losses and damages alleged to 
have been sustained by the plaintiff, and demands strict proof thereof. 

i 

Seen: /S/ Albert F. Beasley 

/S/ Sidney M. Goldstein A * torney for <tefendant 


365 


[Filed May 26, 1955] j 

VERDICT AND JUDGMENT 


This cause having come on for hearing on the 23rd day of May, 

1955, before the Court and a jury of good and lawful persons of this dis- 
trict, to wit: [names of jurors], who, after having been duly sworn to 
well and truly try the issues between Estelle Pearce, plaintiff, and 
John J. Gusek, defendant, and after this cause is heard and given to the 
jury in charge, they upon their oath say this 26th day of May, 1955, that 
they find for the defendant against said plaintiff. 

WHEREFORE, it is adjudged that said plaintiff take nothing by this 
action, that said defendant go hence without day, be for nothing held and 
recover of plaintiff his costs of defense. 

By direction of: Judge Jennings Bailey Harry M. Hull, Clerk, 

By /s/ A. W. L., Deputy Clerk. 
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366 [Filed June 6, 1955] 

MOTION BY PLAINTIFF FOR NEW TRIAL 

Comes now the plaintiff, Estelle Pearce, by her attorneys, and 
moves the Court to grant a new trial, and for reasons thereof, says: 

1. The judgment for the defendant is contrary to the evidence. 

2. The judgment for the defendant is contrary to the weight of the 
evidence. 

3. The judgment for the defendant is contrary to the law applicable 
to the facts herein. 

4. The judgment for the defendant is contrary to the law and facts. 

5. The Court erred in denying plaintiffs Motion to Amend her plead¬ 
ings to conform to the evidence of defendant’s negligence brought out in 
defendant 1 s own case, which evidence required plaintiff to present new 
evidence either in rebuttal or in reopening her case. 

6. And for such other reasons as may be presented upon argument 
of this motion. 

Respectfully submitted, 

/s/ Joseph D. Bulman 

/s/ Samuel Z. Goldman 

Attorneys for Plaintiff 

367 (CERTIFICATE OF SERVICE) 

* * * * 


I 

i 
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375 [Filed Oct. 6, 1955] 

ORDER OVERRULING MOTION FOR NEW TRIAL 

I 

Upon the coming on for hearing of the motion filed herein by plain¬ 
tiff, for a new trial, it is this 6th day of October, 1955, ordered that 
said motion be, and the same is hereby overruled. 

Harry M. Hull, Clerk 

by Anne W. Lyddane, 

Deputy Clerk 

by direction of 
Judge Jennings Bailey 

I 

I 

- i 

i 

i 

i 

— 

i 

| 

376 [Filed Nov. 2, 1955] j 

NOTICE OF APPEAL 

Notice is hereby given this 1st day of Novepiber, 1955, that ESTELLE 
PEARCE hereby appeals to the United States Court of Appeals for the Dis¬ 
trict of Columbia from the judgment of this Court entered on the 26th day 
of May, 1955 in favor of JOHN J. GUSEK against said ESTELLE PEARCE. 


Copy to: 

Albert F. Beasley 
Investment Bldg. 
Washington, D.C. 


/s/ Joseph Bulman, 

i 

Attorney for Plaintiff 
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EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 

[FiledDec. 28, 1955] 

ESTELLE PEARCE, Plaintiff ) 

) Civil Action No. 1716-53 

) 

JOHN J. GUSEK, Defendant ) 

Washington, D. C. 

May 23, 1955 

The above-entitled cause came on for hearing before the Honorable 

Jennings Bailey, United States District Judge, at 11:10 a. m. 

Appearances: 

Joseph D. Bulman, Esq. 

Samuel Z. Goldman, Esq. 

Counsel for Plaintiff 

Albert F. Beasley, Esq. 

South Trimble, m, Esq., 

Counsel for Defendant 

PROCEED I_NGS_ 

♦ * * * * 

OPENING STATEMENT BY COUNSEL FOR PLAINTIFF 
♦ * * * * 

MR. BULMAN: * * * Now, the facts that will be adduced on be¬ 
half of Mrs. Estelle Pearce are as follows: 

On December 10, 1952, Mrs. Pearce had been a patron of the Na¬ 
tional Theatre down town, having gone there on a Wednesday to a matinee. 
She left there approximately at five minutes after five; took a bus; and the 
bus proceeded north on Connecticut Avenue. 

She had parked her car prior thereto, because she didn't want to 
become involved in traffic, right off of Devonshire Place, with the inten¬ 
tion of then taking her automobile and proceeding home on Nevada Avenue, 
where she lived at that time. 

After she boarded the bus, the bus proceeded north on Connecticut 
Avenue; and at that time, on her way up Connecticut Avenue to the Kennedy- 
Warren, it had been raining, the bus had its windshield wipers working. 

At that time, at five-thirty, Connecticut Avenue, in front of the Kennedy- 
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! 

Warren, is four lanes north. Usually, Connecticut Avenue, as you ladies 
and gentlemen know, is three lanes south and three lanes north. I think 

at four o’clock in the evening, it becomes four lanes north. 

* * * * * 

MR. BULMAN: So that on the evening of December 10, 1952, four 

i 

lanes of traffic could proceed north that evening. It was raining, as she 
proceeded north. 

There is a Stop sign adjacent to or near the south exit of the Kennedy- 

i 

Warren Apartment, which has a driveway. The bus stopped, and Mrs. 
Pearce, we will show you, got off the bus. She then turned around for 

• • j 

the purpose of looking and observing traffic going north and south. 

The bus pulled off, and Mrs. Pearce, looking in a westerly direc¬ 
tion, looked south, and saw that traffic had come to a standstill at a stop 
at the Zoo Park entrance, which is south of the Kennedy-Warren entrance, 
where she was standing at that time. 

i 

She looked in that direction — it is approximately 700-some-odd 
feet, the evidence will show — and saw traffic was standing still pursuant 
to a red light. She then looked north, and the Klingle Bridge is immediate - 
ly north of the Kennedy-Warren. She looked in that direction and there 
were no cars coming. She did not observe the traffic light or its condi- 
tion at that time. 

! 

She then turned around and proceeded to go north, and remembered 
stepping into the driveway of the Kennedy-Warren, and the next thing, we 
will show you, she remembers is that she came to in the Kennedy-Warren 
Apartment house, where she was taken after having been struck by Mr. 
Gusek's car. 

We will further show you that at the time that she was struck, she 
had reached the fourth lane of Connecticut Avenue, and that she was pro¬ 
ceeding from the driveway to the sidewalk, south sidewalk of Devonshire 
Place. 

Mrs. Pearce, as a result of the injuries that she sustained has what 
is known as a retrograde amnesia. She doesn't remember anything after 
she stepped onto the driveway until the time that she woke up in the 
Kennedy-Warren. 
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We will show you that at the time that these cars were standing still 
at the Zoo Park entrance, there were several cars there. One of the cars 
was Mr. Gusek T s. He was in the fourth lane. Next to him in the third 
lane was a gentleman by the name of Mr. West, who was operating his 
car. There was one other car in the first lane — counting the lanes, one 
next to the curb, two, three and four. Mr. Gusek’s car was in the fourth 
lane. 

We will show you by Mr. West that when the light turned to green, 
Mr. Gusek started his car — he at that time was operating a 1937 Ford 
coupe — at an unusual rate of speed, and that Mr. West started his car 
in the usual manner, and that by the time Mr. Gusek T s car got to the point 
of Devonshire Place, or the south curb thereof, he had gained from be¬ 
tween six and eight car lengths on Mr. West’s car. 

We will show you that he was operating in a negligent and careless 
fashion in that he failed to keep a proper lookout; that is, Mr. Gusek 
did. He failed to put on his brakes timely. He failed to see Mrs. Pearce. 
He failed to swerve to avoid her, and there was ample room for him to do 
it. 

We will show you, as a result of his unlawful speed, when he did 
observe her, he put on his brakes, and his car was caused to swerve in 

a 45-degree angle and go for some distance down the street at a 
45-degree angle. 

We will show you that he struck Mrs. Pearce by reason of this negli¬ 
gence. We will also show you that he failed to maintain full time and at¬ 
tention to the manner in which he was driving, and he failed to give a time¬ 
ly warning, such as tooting his horn, to Mrs. Pearce. 

We will show you that Mr. West, in the position that he was in, 
saw Mr. Gusek operating the car in the manner which I have just described 
to you, at a fast and unreasonable speed, failed to apply his brakes, then 
applied his brakes, then skid. 

* * * * * 

We will show you that as a result of the negligence and carelessness 
as I have just described to you, and as will be shown in greater detail, 



9 that that negligence resulted in severe and permanent injuries to Mrs. 
Pearce. 

* * * * * 

i 

12 Proving to your satisfaction that the negligence of Mr. Gusek, by 
reason of what 1 have outlined to you, and also by reason of certain breach 
of regulations which I will introduce at the proper time, caused these 
injuries, * * * we expect you to return a verdict in her favor in a fair 

and reasonable amount to compensate her for her injuries and her losses. ** 

OPENING STATEMENT BY COUNSEL FOR DEFENDANT 

* * * * * 

j 

MR. BEASLEY: * * * The facts we expect to show are these: 

13 On this dark, rainy night in December — it was only about five- 

j 

thirty, but at that time of the year, and on that particular evening, it had 
gotten quite dark — there was a misty rain falling at the time; visibility 
was somewhat impaired; windshield wipers were in operation. 

Mr. Gusek, proceeding at a perfectly nornjal rate of speed on his 

way home from work, with his wife and a friend in the car with him, 

i 

stopped at the stop light at the Zoo entrance, our information is about 
780 feet from the intersection of Devonshire Place and Connecticut Avenue. 

When the light changed from red to green, he started up in a per¬ 
fectly normal way and proceeding at about 20 to 25 miles an hour, ap¬ 
proached the intersection of Devonshire Place. 

Now, Connecticut Avenue happens to have an asphalt surface, which 
had a sheet of water on it, and was almost mirror-like with reflections of 
street lights and later, oncoming traffic, southbound traffic, as welL 
After leaving the traffic light, and proceeding most of the distance 
from the Zoo entrance to Devonshire Place, Mr. Gusek did not encounter 
any southbound traffic. Apparently it had been stopped by traffic lights 
north of this intersection in question. But as Mr. Gusek came near to the 

14 intersection of Devonshire Place, and when about 25 or 30 feet away 
from the object later identified as Mrs. Pearce, he suddenly saw a sil¬ 
houette framed in the headlight or the illumination of a southbound auto¬ 
mobile, that light being behind the object silhouetted, this dark object 
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which later turned out to be Mrs. Pearce, dressed in dark clothing. 

She was apparently facing in the opposite direction. Nothing but 
her back in dark clothing was visible. 

Upon seeing her and realizing the predicament, he touched his 
brakes slightly and eased over into the third lane. About that time, this 
car in the third lane sounded the horn very peremptorily, and at that mo¬ 
ment, the front of the car being almost at Mrs. Pearce — 

THE COURT: Front of which car, Mr. Beasley? 

MR. BEASLEY: Of the Defendant’s car, if the Court please, being 
almost even or to where Mrs. Pearce was, except that she was four or 
five feet to his left or to the west, she turned around suddenly, and while 
he could not see her feet, her body seemed to move toward the side of 
the car. Whether in confusion, whether blinded by the light of the south¬ 
bound car, we don’t know, because Mrs. Pearce has testified on depo¬ 
sition she doesn’t know what happened out there. 

In any event, as far as he could see, she turned toward — stepping 
in toward the side of the car. At that time, he jammed on the brakes very 
15 hard, and that caused the rear of his car to swing around. In doing 

so, the rear frame of the license place — being the only object showing 
any damage — apparently struck Mrs. Pearce, spun her around, and she 
fell 

That skid around a 45-degree angle put Mr. Gusek facing the drive¬ 
way of the Kennedy-Warren, and he had some difficulty with on-coming 
traffic, and was almost struck by another car; and finaUy straightened 
around and went over and stopped; and then ran back out into the street 
where Mrs. Pearce was lying. 

At that time, he found her lying about 2 feet north of the imaginary 
projection of the south curb of Devonshire Place. 

Now we expect the evidence to show you ladies and gentlemen that 
at that location there is a marked crosswalk on the north side of Devon¬ 
shire Place, and that the south sidewalk of Devonshire Place is directly 
opposite the exit driveway to the Kennedy-Warren Apartments. So that 
the other side of the street is marked for a crosswalk. 


Now, the only spot that we can identify with certainty is where Mrs. 
Pearce was lying at the time Mr. Gusek got back to her; and it was, as 

I have indicated, about 2 feet north of this imaginary projections of the 

| 

south curb, and out about the west edge or 2 feet from the west edge of 
the fourth lane, which has already been described to you. 

Now, under those circumstances, it is our respectful position, in 
answer to this claim of negligence, that this unfortunate accident was 
not the result of the negligence of Mr. Gusek. He did everything that 
anyone could reasonably be expected to do after Mrs. Pearce was seen 
out there. That if there be negligence, as distinct from unavoidable 
accident, we contend that the unfortunate occurence was the result of 
Mrs. Pearce’s own negligence. 

Upon showing those facts to you, we will ask that you return a ver¬ 
dict in the Defendant’s favor at the appropriate time. 

♦ * * * * * * 

MR. BEASLEY: If Your Honor please, Mr. Bulman has a plat which 
I am quite agreeable to his using. I have one. Mine has a little more de¬ 
tail in relation to the street. His is drawn to a larger scale. I think we 
have agreed we will put both of them up, and one may complement the other 
if that is agreeable with the Court. 

THE COURT: Very well. You might put the other one on the other 

side. 

MR. BEASLEY: Can all the members of the Jury see this ? 

MR. BULMAN: I want to explain, ladies and gentlemen of the Jury, 
with the consent of Mr. Beasley, that this drawing here is 1 inch to 4 feet, 
the scale of this drawing. This one here is 1 inch to 10 feet. So you will 
realize the difference in the size. The other one is 1 inch to 4 feet and 
this 1 inch to 10 feet. 

♦ * * * * * * 

ESTELLE PEARCE 

was called as a witness in her own behalf * * * 

DIRECT EXAMINATION 


BY MR. BULMAN: 
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******* 

Q. Inviting your attention to December 10, 1952, would you please 
tell us that afternoon where you had been? A. At the National Theatre. 

Q. Before you went to the National, where had you been? A. To 

visit. 

19 Q. Keep your voice up. A. To visit a friend of mine at the Woodley 

Park Towers, which is on Devonshire Place. 

******* 

Q. Did you drive an automobile from your Nevada Avenue residence; 
or how did you get over to the apartment house ? A. I drove over to 
Eleanor’s place, that is, Mrs. Mare, because I was selling pecans for the 
church and she had ordered 11 pounds for Christmas presents and I took 
those along; and then we were to have lunch at her apartment and go to the 
matinee together. So I parked my car. 

Q. Where did you park your car ? A. On Cortland, the second car 
stop south of Devonshire. That is a one-way street. 

20 Q. You drove into Devonshire and parked your car on Cortland Street ? 
A. Yes; but I had to go all the way around and come back on Cortland; and 
as I came back, it was the second car from the intersection of Devonshire. 

Q. And Cortland shoots off Devonshire Place some place in here ? 

A. A hundred feet or so. 

******* 

21 Q. How did you go from Connecticut Avenue and Devonshire to the 
National? A. Well, I took the bus. 

Q. Did you see the show there that afternoon ? A. Yes. 

Q. Was it on a Wednesday, Mrs. Pearce ? A. Wednesday. 

Q. Did there come a time in the afternoon that you left the National 
Theatre ? A. Yes. 

Q. What time would you say it was when you left the National ? A. 

I know positively what time it was. As I came out of the theatre, the clock 
at 13th and E said five minutes to five; and I noticed it had been raining, 
but it wasn’t raining then; and the lights were not on. So I knew I could 
get to the 13th and Pennsylvania terminal before the five o’clock crowd 
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and get on a bus and get out of there. 

i 

Q. Did you get on the bus ? A. I got on the bus. * * * 

Q. What bus did you take ? A. It was a Connecticut Avenue bus. 
There are two, 2 and 4. I don’t know whether it was 2 or 4, because they 

22 both run where I wanted to go. 

Q. When you got to the vicinity or when you arrived at the vicinity 
of Connecticut and Devonshire Place, would you please tell us whether or 
not you alighted from the bus, and where it was that you did alight? A. 
Well, I knew I was going to get off at the Kennedy-Warren, because that 
was the bus stop. As it left the Zoo light, I left my seat, because I don’t 
like to walk in a bus when it is stopping and starting, so I was standing 
and walked to the front of the bus and was standing in the front of the bus 
when he stopped at the Kennedy-Warren bus stopj I had been watching 

i 

down Connecticut Avenue and saw it was clear. 

Q. * * * is there a bus stop that is located just south of the drive- 

i 

way to the Kennedy-Warren ? A. Just south of the north driveway. 

* * * * * I * * 

i 

! 

23 Q. Now, when the bus stopped, would you tell us, with respect to 

i 

the proximity of that bus stop, where it was that the bus stopped? A. 

Well, as the door opened, the bus driver said, "Watch your step. ” 

i 

Q. Don’t tell us what he said. Just tell us what you did. 

MR. BEASLEY: If that is all she repeats, I don’t mind. 

THE WITNESS: I got off the bus, and I could catch hold of the bus 
stop post. 

BY MR. BULMAN: 

Q. Did you alight from the bus ? A. Yes, sir, front end of the bus. 
Q. At that time, would you please tell me, as you were proceeding 
from the traffic light which is located at the Zoo entrance to the bus stop, 
what was the condition of the weather at that particular time, if you know, 
Mrs. Pearce ? A. Yes, I know. It had been misting, but at that moment, 
it wasn’t because one wearing glasses gets it on the glasses immediately, 

24 and I didn’t have to remove my glasses, and I had no umbrella. 


14 


******* 

Q. Inviting your attention to December 10, 1952, would you please 
tell us that afternoon where you had been ? A. At the National Theatre. 

Q. Before you went to the National, where had you been? A. To 

visit. 

19 Q. Keep your voice up. A. To visit a friend of mine at the Woodley 

Park Towers, which is on Devonshire Place. 

******* 

Q. Did you drive an automobile from your Nevada Avenue residence; 
or how did you get over to the apartment house ? A. I drove over to 
Eleanor’s place, that is, Mrs. Mare, because I was selling pecans for the 
church and she had ordered 11 pounds for Christmas presents and I took 
those along; and then we were to have lunch at her apartment and go to the 
matinee together. So I parked my car. 

Q. Where did you park your car ? A. On Cortland, the second car 
stop south of Devonshire. That is a one-way street. 

20 Q. You drove into Devonshire and parked your car on Cortland Street? 
A. Yes; but I had to go all the way around and come back on Cortland; and 
as I came back, it was the second car from the intersection of Devonshire. 

Q. And Cortland shoots off Devonshire Place some place in here ? 

A. A hundred feet or so. 

******* 

21 Q. How did you go from Connecticut Avenue and Devonshire to the 
National? A. Well, I took the bus. 

Q. Did you see the show there that afternoon ? A. Yes. 

Q. Was it on a Wednesday, Mrs. Pearce ? A. Wednesday. 

Q. Did there come a time in the afternoon that you left the National 
Theatre? A. Yes. 

Q. What time would you say it was when you left the National? A. 

I know positively what time it was. As I came out of the theatre, the clock 
at 13th and E said five minutes to five; and I noticed it had been raining, 
but it wasn’t raining then; and the lights were not on. So I knew I could 
get to the 13th and Pennsylvania terminal before the five o’clock crowd 


and get on a bus and get out of there. j 

Q. Did you get on the bus ? A. I got on thb bus. * * * 

i 

Q. What bus did you take ? A. It was a Connecticut Avenue bus. 
There are two, 2 and 4. I don’t know whether it was 2 or 4, because they 

22 both run where I wanted to go. 

Q. When you got to the vicinity or when you arrived at the vicinity 
of Connecticut and Devonshire Place, would you please tell us whether or 

i 

not you alighted from the bus, and where it was that you did alight? A. 
Well, I knew I was going to get off at the Kennedy-Warren, because that 

i 

was the bus stop. As it left the Zoo light, I left my seat, because I don’t 
like to walk in a bus when it is stopping and starting, so I was standing 
and walked to the front of the bus and was standing in the front of the bus 
when he stopped at the Kennedy-Warren bus stop. I had been etching 
down Connecticut Avenue and saw it was clear. 

i 

i 

Q. * * * Is there a bus stop that is locatjed just south of the drive- 

i 

way to the Kennedy-Warren? A. Just south of the north driveway. 

| 

* * * * * * V * 

23 Q. Now, when the bus stopped, would youitell us, with respect to 
the proximity of that bus stop, where it was that the bus stopped? A. 

I 

Well, as the door opened, the bus driver said, " Watch your step. ” 

Q. Don’t tell us what he said. Just tell us what you did. 

MR. BEASLEY: If that is all she repeats, I don’t mind. 

THE WITNESS: I got off the bus, and I could catch hold of the bus 
stop post. 

BY MR. BULMAN: 

Q. Did you alight from the bus ? A. Yes, sir, front end of the bus. 
Q. At that time, would you please tell me, as you were proceeding 
from the traffic light which is located at the Zoo entrance to the bus stop, 
what was the condition of the weather at that particular time, if you know, 
Mrs. Pearce? A. Yes, I know. It had been misting, but at that moment, 
it wasn’t because one wearing glasses gets it on the glasses immediately, 

24 and I didn’t have to remove my glasses, and I had no umbrella. 
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Q. When you were proceeding from the Zoo Park entrance to the 
bus stop at the north entrance to the Kennedy-Warren, would you please 
tell us whether or not the bus had its windshield wipers working at that 
time ? A. Yes, I think it did. 

Q. Now, did there come a time when you stepped off the bus ? 

A. Yes. 

Q. After you got off the bus, would you please tell the ladies and 
gentlemen of the Jury what the condition of the weather was when you got 
off the bus with respect to whether it was raining or not raining, wet or 
dry, light or dark? A. Well, it was not raining. It might have been 
a very fine mist, but not sufficient to remove my glasses. It was not 
dark. The street lights were not on when I left 13th and Penn; but they 
were on when I got off the bus. 

MR. BEASLEY: Those are the street lights, Mrs. Pearce ? 

THE WITNESS: Beg pardon? 

MR. BEASLEY: Did you say the street lights ? 

THE WITNESS: The street lights were not on when I got out of the 
National. 

BY MR. BULMAN: 

♦ * * * * * * 

Q. Now, with respect to lighting conditions, was it light or dark? 

A. It was not dark. It seemed to be clearing. It was what you might call 
dusk; but I enjoyed the beauty of it. 

Q. Would you please tell us how you were clothed? A. I had a black 
suit on and a black hat with pearl beading. 

Q. Were you carrying anything ? A. Just a purse. 

Q. Other than a purse, were you carrying anything? A. No, no 
packages. 

Q. With respect to your shoes, would you tell us what type of shoes 
you had on ? A. I had an open-toe, open-heel strap. 

Q. Now, when you got off the bus, would you please tell us what you 
did and what the bus did? A. What the bus did? 

Q. What did you do? Tell us what you did? A. Well, when I got 
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i 
i 

i 

i 

off, I took a hold of the post, because I was having a little game with the 
driver. When he said, ” Watch your step”; so I turned around, and he 

26 smiled. I caught a hold of the post. 

Q. Then what did you do ? A. Then I looked to my left, which was 

south. 

Q. In which direction were you facing when you did this ? A. Well, 
I faced west, which would be the opposite side. 

♦ * * * * | ' * * 

Q. Now, what did you do when you were in that position? A. Well, 
I oriented myself. I looked to the left, which was down to the Zoo light. 

i 

Q. When you say you looked to the left, that would mean in this 
direction? A. South. 

i 

i 

♦ 4c * 4c 4c I 4c 4c 

i 

27 Q. When you looked south, would you pleaise tell the ladies and 

gentlemen of the Jury whether or not, when you looked from that position, 

i 

you could see the traffic light which is located at the entrance to the Zoo 
Park? A. Yes. 

i 

Q. Would you please tell us whether or not there was any moving 
traffic between the entrance to the Zoo and to where you were standing, 
that is, south of you ? A. There was no traffic. The light was red; I 
distinctly saw it. 

Q. Did you observe any cars there ? A. I saw a few cars. 

Q. What were they doi ng, moving or standing still ? A. Standing; 
the light was red. 

Q. Then what did you do after that ? A. Then I looked to the oppo¬ 
site direction, to my right. 

Q. Before we come to that, in this area here at all, did you see any 
moving traffic to the Zoo Park ? A. No, there was no cars moving except 
the bus. 

Q. When you look to your right, which would be north on Connecti¬ 
cut Avenue, there is the Klingle Bridge there; isn’t there ? A. Yes. 

Q. How far north did you look? A. I could see clear to the Mc- 
Comb Street stop light, and the traffic was stopped there. 
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Q. Is there a traffic light at McComb and Connecticut Avenue ? 

A. Yes. 

Q. Is that the street immediately north of the end of Klingle Bridge ? 
A. Yes. 

Q. What was the condition of traffic there that you observed ? 

A. It was stopped. 

Q. Was there traffic there ? A. There were some cars there. 

Q. Was there anything moving at that time ? A. Nothing but the bus. 
Q. Mrs. Pearce, while in that position, did you notice any moving 
traffic coming south at the time you made the observation ? A. There 
wasn’t a car moving. 

Q. What happened to the bus ? A. It was going north. 

29 Q. Was that the only moving vehicle ? A. That was the only ve¬ 
hicle between the two lights. 

Q. Then what did you do ? A. I started walking to my right in the 
direction the bus was going. 

Q. Which would be north ? A. North. 

Q. Yes. Then what happened? What is the next thing you remember? 
A. Well, I remember taking a few steps. 

Q. Do you remember where it was that you were taking those few 
steps ? A. The driveway, that north driveway. 

Q. This driveway here ? A. Yes. * * * 

Q. Do you remember how far you got into the driveway, how many 

30 steps you took into the driveway ? A. Three or four feet, I guess. 

Q. After that, what is the next thing you remember ? A. In the 

Kennedy-Warren. 

Q. Do you remember, Mrs. Pearce, ever stepping out into Connecti¬ 
cut Avenue? A. No, sir. 

Q. Do you remember traversing Connecticut Avenue for any dis¬ 
tance at all? A. No, sir. 

Q. Do you remember anything other than walking onto the drive¬ 
way? A. No, sir, I don’t. 

Q. That is the only thing you remember. Now, when you came to. 
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would you please tell us where you were ? A. Iii the Kennedy-Warren. 

Q. Do you remember ever having been struck by anything ? A. 

No, sir. 

Q. Do you remember ever seeing an automobile ? A. No, sir. 

4c ♦ 4c 4c 4c 4c 4c 

33 MR. BEASLEY: Ladies and gentlemen, with the permission of the 

i 

Court, I want to correct one slight error. In my opening statement, I de¬ 
scribed the car, at the last point where I was telling you Mrs. Pearce 
had turned and the driver put on the brakes abruptly and skidded, I said, 

i 

45 degrees in my opening statement. Actually, I meant to say, and my 

34 attention was called to it by my associate at lunch, a right angle, 
which would really be 90 degrees. Will you kindly accept that correction 
in my statement. Thank you. 

4c 4c 4c 4c 4c 4c 4c 

DIRECT EXAMINATION (Cont’d) 

37 BY MR. BULMAN: 

Q. What did Dr. Jackson tell you ? A. He said my leg was broken. 
I asked him which one; and he said, the left one. * * * I said: I heard 
some bones rattle here. 

Q. Pointing where ? A. Here. 

Q. To your — A. I had my hand up. 

Q. Your left shoulder. A. I said: I heard it. 

4c 4c 4c 4« 4c 4c 4c 
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4c 


CROSS EXAMINATION 

4< 4c 4c 4c 4c 4c 


BY MR. BEASLEY: 

100 Q. When you got off, facing to the bus, that put you right close to 

the door; didn’t it? A. Yes. 

Q. Considering the length of the bus, you alighted, if you were 
talking to the driver, I assume, from the front door. A. I wasn’t talk¬ 
ing to him. That was just a second. 

Q. Playing a game with him and smiling, whatever it was. Consider¬ 
ing the length of the bus, do I understand, in that position, you could see down 


i 
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the street ? A. The bus pulled away. I looked to my left. When the bus 
pulled away. 

Q. I misunderstood you. Let me orient myself. I started out by 
assuming from your testimony that the bus first pulled off and then you 
looked. I understood you were correcting me, that you looked before the 
bus pulled off. A. I think I corrected you by my waiting. 

Q. What did you mean by that ? Maybe that will clarify it. A. I 
was the only one that got off the front end of the bus. So as soon as I was 
clear, the bus driver pulled away. 

101 Q. So that you did look after the bus pulled away, but you take ex¬ 
ception to the use of the word '’waiting” ? It wasn’t a wait; is that what 
you mean ? A. I think I looked to the left, yes, as it was pulling away. 

I completely oriented the whole picture. I knew that the cars were stopped 
at the Zoo light. I knew there was nothing moving on Connecticut Avenue 
except the bus. 

THE COURT: When you say, you knew, do you mean you looked ? 
THE WITNESS: Both directions. 

THE COURT: Very well. 

BY MR. BEASLEY: 

Q. You knew because you looked, and you knew at the time you 

« 

looked; is that what you mean ? A. Yes; and I also saw from the front 
end of the bus before I got off the bus there was nothing coming approach¬ 
ing the bus. 

Q. From the north ? A. From the north. Nothing going south. 

Q. No southbound traffic ? A. Nothing going south as far as you 
could see. 

Q. Now, Mrs. Pearce, tell me, did you then turn around and step 
up to the sidewalk and then walk into the driveway; or how did you get from 

102 this bus stop stanchion into the driveway, the north driveway of the 
Kennedy-Warren ? I believe I understood your testimony to be that you 
walked north into that driveway area. A. That is right. 

Q. Can you be a little more specific ? Just how did you do that ? 

A. Well, I think human instinct will direct you how. 
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Q. No, I want, if you remember, how did you do it in this case ? 

Not how human instinct. A. How did I walk? 

i 

Q. In what direction ? A. I turned and faced the north to the right 

and walked in the same direction the bus had pulled away from. 

| 

Q. Now, there is no sidewalk right here where the bus stop stan¬ 
chion is. It is a treebox space; isn’t it? A. A freebox? 

i 

Q. Yes. In other words, an unpaved section. A. I think so. 

i 

Q. Did you walk across that into the driveway ? A. I think I did. 

Q. You don’t remember stepping back onto; the sidewalk? A. Well, 
perhaps. I don’t recall going all the way back to the sidewalk. I knew I 
wanted to go north. 

103 Q. You have no recollection, then, of takiiig a step back onto the 

payed sidewalk and stepping into the driveway? A. No, I don’t know whe¬ 
ther I recall going back to the sidewalk. 

Q. Do you have any recollection of how — A. I know I looked in the 

I 

Kennedy-Warren driveway to see there was no car coming. 

Q. You remember that ? A. Yes, sir. 

Q. Did you pause in your walking before ypu stepped out in front 

of the driveway ? A. Yes, sir. * * | * 

. 

Q. Where would that be, somewhere around the edge of the drive- 
way ? A. Well, yes, before I stepped into the driveway. 

Q. And you recall no traffic was coming out of the driveway at that 
time? A. Yes. 

Q. Now, Mrs. Pearce, do you have any recollection whether you 
intended to walk across the driveway and cross aj; the marked crosswalk 
on the north side of the intersection? A. Well, I would say that I did 
intend to go to Eleanor’s house, which was on the north side. 


105 Q. Mrs. Pearce, I believe I was asking, you would normally have 
gone across and walked across in the marked crosswalk; wouldn’t you? 
A. Well, I presume I would. 

MR. BULMAN: Your Honor, I object to that question. What she 
normally would have done is not the question here. It is what she did 
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on this particular occasion. 

THE COURT: When her recollection is not so clear about what 
happened when she was struck, I think her testimony as to what she usu¬ 
ally did would be competent. 

MR. BULMAN: Very well, Your Honor. 

BY MR. BEASLEY: 

Q. And your answer is that you think that you would have ? A. Well, 
on the bus coming out, I thought, well, I would stop and see Eleanor and 
tell her about the matinee. 

Q. You were fairly familiar with this intersection; were you not ? 

A. Yes. 

Q. And where you familiar with the fact that there was a street light 
here on the east sidewalk opposite the end of this marked crosswalk and 
one here on the west sidewalk opposite that end of the marked crosswalk ? 

106 A. No, I don’t think I knew anything about those street lights, be¬ 
cause I didn’t particularly notice them, except that the light — the street 
was well lighted. 

Q. Had you noticed that this corner here was dark, there was no 
street light there at all ? A. No. 

Q. You had not? A. It didn’t look dark to me when I got off the 

bus. 

Q. It did not? A. The sky wasn’t even dark. 

Q. Are you sure about that ? A. It was a beautiful night. * * * 

Q. I know you said when you left the theatre that you could see — 

A. The lights were not on. 

Q. — and the street lights were not on, but where you got off the 
bus, the street lights were on. A. They were turned on. 

Q. I believe you also said the bus was burning its headlights. 

A. Yes. 

Q. Vehicular traffic, automobiles and buses, and all, were general- 

107 ly burning their headlights at that time; weren’t they? A. Yes, that 
is true. But I think when you turn lights on, it isn’t pitch dark. I know 
when I am driving, I turn mine on when it begins to get dusk. 
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Q. You also burn them when it gets pitch dark? A. I don’t know 


what you mean by dark. 

Q. In other words, it was not dark to you?j A. It was not dark 


to me. ! 

I 

Q. When you got off the bus, I believe you said you were not aware 


of any rain falling at that moment ? A. Yes, sir. 

Q. Was the surface of the street wet, did you notice ? A. I would 
say damp. 

Q. Damp? A. But not wet. 

Q. But not wet ? A. I mean by that, not sopping wet. 

Q. Now, as I understand it, you have no recollection — and I just 
want to be sure of this — from the time you were somewhere in here, in 


this driveway area on the east side of Connecticut Avenue until later when 
you were here in the lobby of the Kennedy-Warrejn Apartments, after the 

i 

accident occurred ? 


108 A. I know I don’t remember ever getting c>ff the sidewalk or the 

. 

109 spot where I was until I came to in the Kennedy-Warren. 

i 

Q. Now let me ask you one or two specific questions. Do you re¬ 
member anyone asking you your name out in the street ? A. No. 

Q. And giving your name ? A. No. 

Q. Do you remember anyone handing you your purse ? A. Yes, 

I distinctly remember the officer laying my billfold on my chest while I 
was in the Kennedy-Warren. 

Q. Do you remember someone picking up your purse and gathering 
some objects that had fallen out here in the street and handing it to you? 
A. No. 

Q. You do not ? A. No. All I recall— 

THE COURT: You have answered. 

MR. BULMAN: You have answered. 

BY MR. BEASLEY: 

Q. Now, I believe you said you were dressed in a dark blue suit 
and had on a dark blue hat, but that you were wearing beads. Would 
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that be something like you have on today ? A. No. I think I said the hat, 
the crown had a row of pearls over it. 

110 Q. Across the front? A. Yes. 

Q. And you were not carrying any object other than your purse ? 

A. A purse similar to this, which I also threw out. It was scratched. 

Q. Which is either black or dark blue ? A. This is black. 

Q. That was dark, the other one was probably dark blue ? A. I 
think it was black, too. 

* * fc * * * * 

111 BY MR. BEASLEY: 

Q. * * * You told us everything that you had with you that would 
be visible to any exterior view as you would be on the street? A. You 
mean my purse ? 

Q. Clothing, purse, what you may have had in your hands, and so 
forth. A. I would say, just me, what I had on. 

Q. I just wanted to be sure you had given us the full description. 
Now, Mrs. Pearce, do you have any recollection of when you had been at 
that intersection the next time before this occurence ? A. You mean in 
Ihe car or walking ? 

Q. Either one, please. A. Well, just prior to that, Eleanor had 
also taken, I think, six pounds of pecans, but I drove around into Devon¬ 
shire and into the driveway. 

Q. About what time of day was that? A. That, I wouldn’t recall. 

Q. Could you say whether it was in a rush hour or not ? A. I 
wouldn’t attempt to say whether it was morning, afternoon. I know it 

112 wasn’t at night. „ 

Q. You know it wasn’t at night? A. Because I just won’t drive 
in traffic. 

Q. Are you certain that you knew that this Connecticut Avenue had 
been made four lanes for rush-hour traffic ? A. Oh, yes. 

Q. Did you know it before that ? A. Yes, sir. 

Q. How long had it been that way; do you know? A. No, I wouldn’t 
know how long. 
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I 


Q. As a matter of fact, only about four weeks; hadn’t it? A. I 

i 

had been over it driving and noticed the four lanes of traffic. 

Q. Then you are sure that in your mind now, from prior knowledge, 
that if you were here about opposite the edge of the fourth lane, that you 


would have known that that was a northbound lane Of traffic ? Are you sure 
about that ? A. Yes, I am. 

* * * * * * * 

i 

113 Q. Let me ask you this: When you got into the driveway, do you 

remember again looking in either direction on Connecticut Avenue ? 

A. No. I don’t remember. I was walking north and crossing the driveway 
or attempting to cross the driveway. So I wouldn’t be looking south. 

* 4< * * * I * 4c 


122 WILLIAM HENRY GOEREN 

I 

was called as a witness by and on behalf of the Pontiff * * *: 

DIRECT EXAMINATION 
BY MR. BULMAN: 

i 

Q. * * * A. Private William Henry Goeren. 

4c 4c 4c 4c 4c j 4c 

| 

q 4c 4c 4c Traffic Division, Accident Investigation. 



4c 


4c 


123 Q. Did you receive a call of an occurrence at the intersection of 
Devonshire Place and Connecticut Avenue, N. W. on December 10, 1952? 
A. Yes, I did, sir. 

Q. Pursuant to that call, did you go to the scene ? A. Yes, sir. 

Q. What time did you arrive at the scene of the accident on that 
date ? A. Well, the accident occurred, according to the testimony I got, 
about 5:30 p. m. I arrived there about 5:40 or a few minutes after. 

Q. * * * A. It was nighttime. 

Q. Did you ascertain who the parties were that were involved in the 
collision? A. Yes, sir. 

Q. Did you see Mrs. Pearce, the lady that is seated here, on that 
occasion? A. Yes, sir. 

124 Q. Where was she when you first saw her on that date ? A. She 
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was in the lobby of the Kennedy-Warren Apartments. 

i 

Q. Did you see the driver of the vehicle upon that date. A. Yes. 

Q. Do you know who that gentleman was ? A. Mr. Gusek, sitting 
at the table. 

Q. Did you have occasion to speak to Mrs. Pearce on that evening ? 

A. Well, at the time that I arrived there, the Rescue Squad had also 
arrived at approximately the same time, and they were coming into the 
Kennedy-Warren, too, to assist Mrs. Pearce. And at the time I tried 
to question her, they were more or less giving her first aid; and I didn’t 
have any chance to talk to her hardly at all. 

Q. Now, with respect to the driver of the vehicle, Mr. Gusek, did 
you have an opportunity to speak to him ? A. Yes, sir. I went outside 
with Mr. Gusek and discussed the accident. 

Q. Would you please tell the ladies and gentlemen of the Jury what 
conversation you had with Mr. Gusek at the scene of the accident; what 
he showed you; and what you saw? A. Would you like me to go to the 
board? 

125 Q. If you will, please. A. When I arrived at the scene, Mr. Gusek’s 

car was parked over in this north crosswalk area here. We tried to de¬ 
termine the point of impact; but as I questioned Mr. Gusek, we went out 
to the middle of Devonshire and Connecticut, and tried to establish the point 
of impact. 

Q. * * * a. There was no indication of anything out there. 

There was no skids. It was a wet, rainy night. So I asked Mr. Gusek 
the approximate area where he had struck Mrs. Pearce; and he pointed 
an area— 

******* 

Q. At that time, were there any traffic lights at Connecticut and 
Devonshire Place, Officer Goeren ? A. No, there was not. 

Q. It was an uncontrolled intersection ? A. That is right. 

Q. You went out with him that evening? A. Yes, sir. 

Q. Would you please tell us what else he did and what he showed 
you ? A. First he said he was traveling north on Connecticut and he 
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i 
i 
i 

i 

i 

* 

had been at a stop light down here at the Zoo entrance; and as the green 
light come on, he had continued on. He was in the fourth lane. Connecti¬ 
cut Avenue is 60 feet wide. 

Q. At that time of night, and on that date, was it four lanes north on 
Connecticut Avenue ? A. That is right. During the rush hour at that time 
the northbound traffic has four lanes; the southbouhd traffic has two lanes. 
Q. Very well. A. He was in the fourth lane here. 

Q. Fourth lane counting from the east curb ? A. That is right. 
Proceeding north. As he described to me, as he was coming north on 
Connecticut Avenue — I asked him if he saw the pedestrian, Mrs. Pearce, 
at aU. He stated that he hadn T t seen her but as he! got around this location 
right off the south curbline of Devonshire Place, ihat a passenger —I 

i 

don’t know if it was his wife or passenger in the car — shouted: There is 
a form or something in the road; to look out. And that he immediately 
applied his brakes; and I think that he did say he felt an impact on the car. 

127 I am not too sure about that. But at that time, he then proceeded 

j 

across over here, where he stopped his car, and went out to assist. 

In this area, where he pointed out to me, was 4 feet north of the 
south curbline of Devonshire Place. 

Q. When you say, "this area," you mean the point where he stated 
to you that his car struck Mrs. Pearce ? A. That was the approximate 
area he pointed out. 

Q. Four feet north of the south curbline ? A. Of Devonshire Place. 
Q. Did you examine his car to see what part of the vehicle came in 
contact with Mrs. Pearce ? A. We looked over the entire car, and we 
found that the left rear taillight, the plate with the glass on it, was busted. 

Q. What kind of car was it that he was driving, Officer Goeren ? 

A. A ’37 Ford coupe. 

******* 

128 Q. * * * Did Mr. Gusek tell you, or did you inquire of Mr. Gusek 
as to what speed he was operating his car ? A. He told me he was doing 
15 to 20 miles per hour. 

Q. Did you ask him whether or not his car skidded before he came 


in contact with Mrs. Pearce ? A. I asked himwhether his car skidded. 

He stated, pretty sure it had not. Couldn’t elaborate on that too good. 
******* 

129 CROSS EXAMINATION 

BY MR. BEASLEY: 

Q. Mr. Goeren, just that last statement, are you sure that he, Mr. 
Gusek, said to you there was no skid ? Is your recollection clear on that ? 

A. It is not entirely clear; but the facts were, there was no visible skid¬ 
mark on the street. 

Q. I understand that. The street surface was wet? A. Very wet, 
yes, sir. 

Q. It had been raining ? A. Yes, sir. 

Q. And if there had been a mark at the time it would have been 
obliterated in a few moments by the moisture; wouldn’t it? A. It all de¬ 
pends on the type of skid that would be laid down. If the tread on the tires 
was very heavy, and applied at a great distance, it still might have been 
out there. But I don’t recall the condition of Mr. Gusek’s tires on his car, 
whether they were good tires or the thread was good on them or not. But 

at that tim£ there was no visible skid. 

* * * * * * * 

130 BY MR. BEASLEY: 

Q. You understand, sir, I am just showing this to you, which has 

been marked Defendant’s Exhibit 1, to see if it refreshes your recollection. 
Do you identify the object shown on the photograph ? A. Yes, sir. 

Q. What do you identify it as ? A. Well, the tag numbers correspond 
with the tag numbers I have on my rough sheet of my accident report and the 
car is similar to the car that Mr. Gusek was driving that night. 

Q. Similar in make, model and appearance ? A. That is right, sir. 

Q. Type, and so forth? A. Yes. 
******* 

Q. Can you refresh your own recollection at all by looking at the 
photograph, particularly with reference to the tires ? A. They look like 
the tires that were on the car at the time of the accident. 
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Q. Now, I have only one other thing that I am interested in in your 

testimony, Mr. Goeren. You said that Mr. Gusek told you that he never 

| 

saw any object in the street, but that a passenger jin his car said: Look 
out, there is an object or something out there. A. That is right. 

Q. Is your recollection positive, sir, as to whether Mr. Gusek 
said that he never saw it or whether he said that lie saw the object 
about the same time that a passenger called out to him ? A. No, I 
133 don’t recall that, sir. 

Q. I just wanted to be sure if you were positive in your recollection. 
We don’t dispute that the passenger did call out, Iput as to the other, are 
you certain or not quite so certain ? A. I am not quite certain. He 
might have said that. * * * 

REDIRECT EXAMINATION. 

i 

BY MR. BULMAN: ! 

I 

Q. Just one question, Mr. Goeren. Do you remember in what part 
of the fourth lane it was that Mr. Gusek pointed out to you that Mrs. Pearce 
was ? A. That would be approximately 40 feet west of the east curbline. 

* * * Q. Whereabouts in the fourth lane would that put Mrs. Pearce ? 

I 

A. That would put Mrs. Pearce within a foot or so of crossing into the 
southbound lane. 

Q. Into the fifth lane ? A. That is right. 


134 GLENN EDWIN WEST 

was called as a witness by and on behalf of the Plaintiff * * *: 

DIRECT EXAMINATION 
BY MR. BULMAN: 

Q. Mr. West, would you be kind enough to give us your full name, 
sir? A. Glenn Edwin West, W-e-s-t. 

* * * Q. * * * Where are you employed ? A. I work for the 

Federal Communications Commission. 

Q. In what capacity are you employed by them ? A. I am an engi¬ 
neer with the Commission. 

Q. What type of engineer are you, Mr. West? A. Radio engineering. 
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135 Q. Now, on the night in question, did you have occasion to find your¬ 
self on Connecticut Avenue, in the vicinity of the Zoo Park? A. Yes, 
that is right. 

Q. You did. What route did you follow home that particular even- 

V 

ing? A. Well, I drove from 12th and Pennsylvania Avenue, I proceeded 
to Connecticut Avenue, and up Connecticut directly. 

Q. And is that your customary procedure in going home ? A. That 

136 is right. 

Q. Had you been doing that for some time ? A. Yes. 

Q. On December 10, 1952, was that the route that you took? A. 
That is right. 

Q. Inviting your attention to the time that you arrived at the vicinity 
of the traffic lights which are located in front of or near the Zoo Park en¬ 
trance, did there come a time when you found yourself at that place on that 
date ? A. Yes; that is a stop light. 

Q. Yes, there is a traffic light there. Approximately what time 
was it when you got there; do you remember? A. About 5:40 p. m. 

Q. What was the condition of the weather ? A. It had been raining. 

It had stopped raining or nearly stopped and was still a little misty. 

******* 

137 Q. Now, when you came to a stop at the traffic light which was lo¬ 
cated in the entrance of the Zoo Park, in what lane was your car stopped ? 

A. I was in Lane No. 3 going north. 

Q. In other words, from the east curb of Connecticut Avenue, 
counting toward the west side, it would be 1, 2, 3, 4, 5, 6; is that cor¬ 
rect? A. Yes. I was in Lane 3. 

Q. Now, on that date and at that time, how many lanes north was 
it permissible to travel on Connecticut Avenue ? A. Four. 

Q. Did you come to a stop at the traffic light? A. Yes, in front of 
the Zoo entrance. 

Q. Yes. Were there any cars to your left, or in the fourth lane ? 

A. One car to my left. 

Q. Could you tell us what make of automobile it was ? A. It was an 
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old Ford. I believe a 1937 Ford. 

Q. Now, that was in the fourth lane; was it ? A. That is right. 

138 Q.was there any car in the second lane, ... A. Second lane 

i 

was vacant. 

i 

Q. How about the first lane, the one adjacent to the east curb, was 
there any car there ? A. I believe there was a chr in the first lane. 

i 

Q. Were all of these cars standing still ? A. Yes. 

Q. Was the light red against you? A. That is right. 

Q. Now, with respect to southbound traffic at that time, or traffic 

' ! 

going down Connecticut Avenue, were there any pars waiting for 
the light to go south at that time that you can remember ? A. I don’t re¬ 
member of any. 

Q. Did there come a time, Mr. West, when the light changed green 
in your favor ? A. That is right. 

Q. Would you please tell us whether or not you started forward in 

your car ? A. Yes, I started forward after the light turned green. 

i 

Q. Tell us, with respect to the car in the fourth lane, what it did, 
if you can remember ? A. The car in the fourth lane started quickly, 

139 faster than I did, and gained distance on me rather rapidly. 

Q. Now, as you proceeded from a traffic light which is located at 
the Zoo Park entrance toward Devonshire Place, would you tell us the 
relative position of your car and the relative position that the Ford as¬ 
sumed as you were proceeding north? A. Well, at what time? When the 
light turned ? 

Q. * * * A. Well, after we had gone some distance, the car on my 
left had increased in speed and gained several car lengths, perhaps six or 
eight car lengths on me. 

Q. What point had you reached betweentheZoo Park entrance and 
Devonshire Place when this Ford had gained these six or eight car lengths 
ahead of you? A. Approximately seventy-five per cent of the distance of 
the length of the block, whatever that is. 

Q. At what speed would you say you were going at the time that the 
Ford had reached six or eight car lengths ahead of you ? What was your 
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speed? A. Approximately 30 miles an hour. 

Q. What is the speed limit on Connecticut Avenue at that time ? 

A. I think it is 25 miles an hour. 

140 Q. Now, were there any cars — 

THE COURT: Do you insist on a man incriminating himself, Mr. 
Bulman? 

THE WITNESS: Everyone else on the road would be incriminated, 

too. 

BY MR. BULMAN: 

Q. Mr. West, with respect to the car that was in the Lane No. 1, 
what had become of it as you were proceeding? A. Well, as I said, it 
had gained about six or eight car lengths on me. * * * It had proceeded 
along and was some distance ahead of me on the right, on my right. 

Q. Could you tell us approximately how far ahead of you it was ? 

141 A. It was approximately three car lengths ahead of me, something 
like that. 

Q. Now, had you changed lanes at all * * * A. I had not. 

Q. Now, tell us what you observed the car in Lane 4, the Ford 
automobile, do ? Tell us exactly what you saw happen. A. Well, that 
car suddenly turned to the right and went into a rapid skid; the rear of the 
car skidded to the left as he turned into my lane, Lane No. 3. At that 
instant, I noticed the car hit an object; and I observed then that it was a 
person. That person was knocked down the street northward, feet first, 
through the air, and landed on the back of the head, and lay there motion¬ 
less. 

Q. What did you do, Mr. West ? * * * A. Well, as soon as the 
car in Lane 4 turned into my lane, I applied the brakes and came to a 
normal stop about 25 feet south of the body which was laying in the street. 
But the body was to my left. 

* * * * * * * 

142 Q. Now, at the time that you saw the Ford make contact with what 
later turned out to be Mrs. Pearce's body, would you please tell us whe¬ 
ther at that particular moment there was any southbound traffic; in other 


words, traffic coming towards you in the opposite direction ? A. There 
was no traffic going south at that time. The reason for that was there was 
a red light at the next street, McComb Street. 

Q. So that at the time that you saw contact made between Mr. Gusek’ 

I 

car, the Ford, and Mrs. Pearce, there was no traffic flowing in a souther¬ 
ly direction on Connecticut Avenue ? A. None, vinless there was one car 
right exactly opposite her or opposite the car or the accident; I mean, to 
the left. I 

143 Q. Was there any traffic moving south at that time ? A. If there 
were, it had really gone by. There was none coming onward. 

Q. My question is, Mr. West, at the time that Mr. Gusek's car 

i 

struck Mrs. Pearce, was there any traffic flowing in a southerly direction 
that you saw at that particular moment? A. There was none that I saw. 
There was no traffic coming on whatever. It had all passed and gone by. 

Q. * * * Did you at any time, as you were proceeding north on 
Connecticut Avenue, in the vicinity of Devonshire Place, blow your horn? 
A. No, I did not blow my horn. 

Q. Did you at the time that Mr. Gusek's car swung into your lane 
blow your horn ? A. No, I was far back, enough to allow an easy, normal 
stop. 

Q. Now, was there anything in front of you — was there any traffic 
in front of you or in front of the Ford, * * * A. Going north? 

144 Q. Yes. A. Not directly in front of my car, and none in front 
of his car. 

Q. As you were proceeding north on Connecticut Avenue, after you 
left the light, and as you both approached Devonshire Place, * * * were 
there any vehicles in front of your car or in front of Mr. Gusek's car 
traveling north. A. None at all. 

Q. Was there anything — as you were proceeding in the relative 
positions, as you just stated, six to eight car lengths behind Mr. Gusevs 
car — to prevent Mr. Gusek from turning into your lane or the third lane ? 
A. The lane was entirely open. I was back six or eight car lengths. 

Q. Was there anything in Lane No. 2 to prevent him from going into 
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Lane No. 2 ? A. There were no cars in Lane 2. 

Q. And the car in No. 1, how far back of Mr. Gusek's car would 
you say it was as you were proceeding north ? A. That is hard to say. 

I would say two car lengths behind his car. 

******* 

150 BY MR. BULMAN: 

Q. Now, Mr. West, would you please give the ladies and gentlemen of 
the Jury your estimate as to what, in feet, a car length is ? A. Approx¬ 
imately 16 feet. Depends upon whether it is a Cadillac or a Ford, I sup¬ 
pose. 

Q. And the Ford automobile, which was Mr. Gusek’s was approxi¬ 
mately how many feet, would you say, in front of you at the time that you 
saw his car make contact with Mrs. Pearce ? A. A little over a hundred 
feet. 

Q. * * * please tell us whether or not your headlights were working ? 
A. Yes; my headlights were on. 

Q. And were they on ? A. That is right. * * * * 

151 Q. Did you see the actual contact made between Mr. Gusek’s car 
and Mrs. Pearce ? A. Either the immediate contact or perhaps a frac¬ 
tion of a second afterwards. 

Q. And you saw Mrs. Pearce’s body go through the air? A. That 
is right. 

* * * * * * * 

152 Q. Were you able to see the striking between Mr. Gusek’s car and 
Mrs. Pearce by reason of the light that prevailed there at that time ? 

A. Yes, I was. 

Q. Did you observe the rear signal light of Mr. Gusek’s car go on, if 
one did go on? A. I did not notice that. 

Q. Now, when Mr. Gusek’s car went into a skid, would you please 
describe to the ladies and gentlemen of the Jury the manner of the skid, 
and, from your observation, how far he skidded? A. When he turned 
suddenly into the right, into my lane, and the rear wheels began to skid 
on the wet pavement, and at that instant, the contact with the body was made. 
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Q. Then what happened to the car ? In what manner did it proceed? 
A. The car did not stop its motion entirely, but slowed down because of the 
sidewise motion, and then proceeded to turn left and down the road toward 
the curb at a slow speed. 

153 Q. Did it ever come to a stop from the time the Gusek car came 

in contact with Mrs. Pearce until it stopped adjacent to the curb by the 
Kennedy-Warren ? A. No. It slowed down definitely, but did not come 
to a full stop. 

Q. * * * In what manner did it slide dowin the street. A. It 

i 

turned to the right into Lane 3 and over to Lane 2 and on; naturally pre¬ 
vented the car from going farther in Lane 4; but it skidded in Lane 4; 
hit the victim and continued to slide; and then went down the street to the 
left. 


Q. What was the position of the car as it Slid, Mr. West? A. The 


car reached a position which was approximately 

way before it began to ease out of the skid. 

* * * * * 


right angles to the road- 


155 Q. Did he pull down as far as the Klingle Bridge or did he park 
south of the Klingle Bridge ? A. I do not know exactly where the bridge 
starts there; but it was approximately at the edge of the bridge. 

Q. I think you testified that you brought your car to a normal stop ? 
A. That is right. 

Q. In bringing it to a stop, did your car skid at all ? A. No, my 
car did not skid. 

♦ * * * * * * 


156 Q. Will you please show the ladies and gentlemen of the Jury, with 
respect to the south curbline of Devonshire Place, if it was projected 
across, where, with respect to that south curbline would you say she was 
lying at the time you observed her that evening ? A. Apparently she would 
have been almost directly opposite the sidewalk perhaps. She would have 
been almost approximately opposite that edge of the sidewalk, which would 
have brought her right down here some place. 

157 MR. BEASLEY: By "that edge,” he indicates the curb edge. 


* * * 
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BY MR. BULMAN: 

Q. Near the curbline if it were projected? A. Yes, about that. 

I couldn’t locate it within a foot, naturally. That is approximately right. 

Q. Now, Mr. West, from your observation of this incident that even¬ 
ing, would you please tell the ladies and gentlemen of the Jury, if you can 
estimate, how far Mrs. Pearce’s body was knocked through the air, or 
how far it traversed entirely from the time you observed the striking until 
the time it came to rest ? A. It appeared to me that she traveled through 
the air something over the length of her body. I would guess about 10 feet, 
before the body came to rest on its back with the feet turned almost north, 
but northeast a bit. 

Q. Did you observe whether or not the body slid along the ground 
after it came to rest? A. Yes, it did; not too far, but perhaps a foot or 
two feet. 

* * * * * * * 

CROSS EXAMINATION 
BY MR. BEASLEY: 

Q. Mr. West, as I understand it, the first time you saw Mrs. Pearce 
was about the moment of the impact or fraction of a second thereafter ? 

A. That is right. 

Q. So you don’t know what she may have been doing a moment or two 
before the collision? A. No, I do not, because she was hidden from my 
view by the Ford car. 

Q. Now, sir, let me ask you, you were on your way home ? A. 

That is right. 

Q. Had there been anything unusual about the traffic conditions as 
you drove along Connecticut Avenue and came to the traffic light at the Zoo 
entrance ? A. had previously mentioned that it had been raining. It 
had stopped raining and was still a little misty. 

Q. That is the weather condition. I mean the traffic, itself, the 
operation of vehicles ? A. It seemed normal. If anything, lighter than 
usual at that hour. 

* * * * * * * 
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i 
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160 Q. Do I correctly understand that you noticed about three cars ap¬ 
proximately parallel with your line of travel as you approached and came 
to the stop light at the Zoo entrance ? Is that correct ? A. No, that is 

not correct. There was no car in the lane immediately to my right, in 

j 

Lane 2. There was a car in Lane 1. 

i 

Q. Oh, I beg your pardon. You would be the third one, of course. 
Had you noticed those cars before, that is, before stopping at the traffic 

light ? A. No, I had not. j 

i 

Q. What was the color of the car in the first lane; did you notice ? 

A. No, I did not. 

Q. Did you see a green automobile at or about that area at the time, 

| 

northbound, that is ? A. No, I saw no green car. 

Q. You have described Mr. Gusek's car after it skidded and was 
in the — I believe you said — 45-degree angle. A. Ninety-degree angle, 
at right angles, I said. 

Q. Did you see a near collision with another automobile at the time 

161 before Mr. Gusek straightened out? A. Would you please repeat? 

I am sorry. 

Q. You have testified about seeing the automobile skid to a position 
at right angles with the length of the roadway. A. That is right. 

Q. At or about that time, did you see a near collision or a tight 
traffic problem with another car ? A. There was none whatever. 

Q. Are you certain about that ? A. Yes, sir. 

Q. And you didn't see a green car there at all? A. No there was 
nothing obstructing the traffic there then. 

* * * * * * * 

Q. Did 1 understand you correctly to say that there was no traffic 
southbound on Connecticut Avenue approximately at the intersection of 
Devonshire Place at or about the time the collision occurred ? A. There 

162 was no on-coming traffic at that time. 

Q. Well, you said that, Mr. West, and then I heard you say some¬ 
thing about, unless there was one car opposite here; and I didn't know what 
you meant by that. What did you mean by that ? A. If there was any on- 
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coming traffic, it had passed the point where the collision occurred is what 
I meant to indicate. 

Q. I thought I heard you use the word Tt opposite.’’ You mean that 
its headlights had passed here ? A. I don’t think I quite understand your 
request for clearance. 

Q. What do you mean by ’’passed" ? Completely passed out of your 
vision? A. Yes. I would have seen it on my left. 

Q. You say, you would have ? A. I believe I would have. 

Q. Is your testimony, then, based on the supposition that if there 
had been a car, you think you would have seen it? A. I would like to have 
repeated what I testified originally before I get confused in your cross ex¬ 
amination. What I said originally is essentially right. 

163 Q. Well, your testimony would be the same now; wouldn’t it, Mr. 
West ? A. It surely would. 

Q. All right. Mr. Bulman asked you whether there was any south¬ 
bound traffic. Suppose you give us your answer again, if you will, please ? 
A. There was no southbound traffic at the instant of the accident or just 
before that. 

Q. And by "no southbound traffic, ’’ you mean none within your view; 
is that right ? A. That is right. 

Q. So that that would be the six or eight car lengths from you to Mr. 
Gusek’s car and some distance beyond that, too; is that right? A. Yes; 

fee re were no headlights in view in the southbound lanes. 

******* 

164 Q. Mr. West, let me ask you this: Did I understand you said there 
was no southbound traffic while you were waiting at the light at the Zoo 
entrance ? A. The red light stops the traffic on both south and north at 
the Zoo stop light, if that is what you mean. 

Q. But I understood — maybe I heard you incorrectly — you said 
you didn’t recall any southbound traffic stopped over there by the light; 
and I am speaking of the light at the Zoo entrance now. A. I don’t think 
I testified to that effect. 

Q. You did not? A. I don’t remember the question having been 
asked before. 
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Q. Well to clarify any question about it, I have a note, you do not 
recall any southbound traffic at the light. But let's pass that for the mo¬ 
ment. What is your testimony? Do you recall any southbound traffic 

165 waiting at the traffic light at the Zoo entrance ? A. I don't remem¬ 
ber of any. There may have been. 

Q. Did you pass any southbound traffic while you proceeded this 
600 feet, or so, after leaving the light ? A. I do not know the answer to 
that. 

Q. Was there anything unusual about traffic conditions on the street 
to make you notice traffic at that time ? A. The weather conditions were 
as I have repeated, and the traffic seemed a little lighter than usual for that 
hour. 

Q. Otherwise nothing unusual ? A. No. 

Q. What was your occasion to look at your speedometer ? A. I have 
not testified — 

MR. BULMAN: I don't think he testified that he looked at the speed¬ 
ometer. 

THE COURT: He didn't testify that he looked at his speedometer. 

MR. BULMAN: He testified as to the speed, but not that he looked 
at the speedometer. 

MR. BEASLEY: He testified how fast he was going. 

THE COURT: Your question assumes he looked at his speedometer. 

MR. BEASLEY: I was aware of that, if the Court please. 

166 THE COURT: I will not permit it, Mr. Beasley. 

MR. BEASLEY: Very well, I bow to your ruling. 

BY MR. BEASLEY: 

Q. Did you observe your speedometer as you started up at the 
traffic light and proceeded north on Connecticut Avenue ? A. I did not. 

Q. Did you observe your speedometer at any time from the time 
you left the traffic light at the Zoo entrance until the time this accident 
occurred ? A. No, I did not. 

Q. What is your estimate that you were going 30 miles an hour 
based upon ? A. I have traveled the same route for a little over five 
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years and have observed my speed at that point many times. I reach from 
the stop light to about the point of the accident a speed of between 29 and 
32 miles an hour almost every night. 

Q. Then to see if I understand correctly, based on some tests that 
you have made at other times, you are now estimating that you were going 
30 miles an hour on this occasion? A. That is my estimate of my speed 
on that particular night. 

Q. Based on tests made at other times ? A. Just my general 
knowledge of how fast I drive, and by observing my speedometer regular¬ 
ly. 

167 ******* 

BY MR. BEASLEY: 

Q. Put it this way, Mr. West. Where did you get the precise figure 
of 29 miles per hour ? 

MR. BULMAN: He has answered that, Your Honor. 

THE COURT: He didn’t say exactly 29 miles an hour. 

MR. BEASLEY: Your honor, he said 29 to 32. 

THE COURT: Well, that is a different thing from 29 alone. 

MR. BEASLEY: I was going to ask him about the 32, but I was going 
to ask each one separately. 

THE COURT: He did not testify as to each one separately. If he 
testified that he had gone 29 miles, and stopped there, your question would 
be proper; but he didn’t so testify. 

MR. BEASLEY: I see. 

BY MR. BEASLEY: 

Q. Mr. West, have you been to this scene and timed your speed, 
specifically watching your speedometer at some times either before or 
after this accident ? A. Since the accident only. 

168 Q. Since the accident only. How many times have you done that, 
watching your speedometer specifically? A. I couldn’t tell you. Many 
times perhaps. 

Q. Many times For what purpose did you do that? Anything in 
connection with this case ? A. It may have been. I am not sure. I keep 
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close track of my speed. 

Q. How fast were you going on 12th Street as you proceeded to start 
your journey ? A. I do not know the answer to that, but it was undoubted¬ 
ly slower because traffic is much heavier down town. 

Q. But you don’t know how much slower? j A. No, I don’t. 

Q. How much distance did the car operated by Mr. Gusek, the old 

i 

Ford, gain on you in the first 50 feet after leaving the traffic light? A. 
That would be hard to estimate. 

i 

Q. I believe you said — j 

MR. BULMAN: Let him finish his answer] 

MR. BEASLEY: Did he have something else to say? Go right ahead. 
MR. BULMAN: Complete the answer. j 

THE WITNESS: I started to say that would be hard to estimate. I do 
169 not know exactly. 

MR. BEASLEY: I thought that was all he intended to say, Mr. Bul- 

man. 

i 

BY MR. BEASLEY: 

Q. I believe you said it started up more rapidly ? A. Started more 
rapidly than I did. 

Q. Yes. Also the car in Lane No. 1 started more rapidly than you 
did? A. I believe he did somewhat more rapdily. 

Q. Can you state whether Mr. Gusek’s car gained any distance ahead 
of you in the last 100 feet of your travel north on Connecticut Avenue before 
tie accident ? A. He steadily gained on the speed which I maintained. 

Q. You say he steadily gained? A. Yes. 

Q. Did you have your headlights on ? A. Yes. 

Q. Were your windshield wipers working? A. Yes, they were. 

Q. I should like to ask you a personal question, if I may, Mr. 

West. For what reason do you wear glasses ? Are you farsighted or near¬ 
sighted? A. I have bifocals, so my vision is corrected for both. 

Q. In the area of glasses for other than reading, do you know whe¬ 
ther your correction is for farsightedness or nearsightedness ? A. It is 
undoubtedly for nearsightedness. The upper lens is so I can see better 
at a distance. 
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Q. Do you wear your glasses when you drive? A. I wear them 
at all times during the day, from the time I get up until I get ready to go 
to bed. 

Q. Was anyone in the automobile with you, your automobile ? A. 

I previously testified that I was alone. * * * 

Q. Now, do I understand that you parked, when you stopped, in 
the third lane ? A. Yes. I stopped beside the body; and I was in the 
third lane, a little bit to the right side of the third lane. 

Q. The body of Mrs. Pearce at that time was lying in the fourth 
lane ? A. Yes. 

Q. Just one further question, Mr. West. When you testified this 
car skidded to a point at right angles with the roadway and slowed down, 
did it then proceed toward the east curb and curve alone to a position 
parallel to the east curb ? A. The motion, after it reached the position 
171 of right angles was a gradual left curve. The car proceeded over 

to the curb and parked there. 

Q. It seemed to be under control at that time; did it not? A. After 

it came out of the skid, the car seemed to be under control. 

* * * * * * * 

(Witness excused) * * * * 

178 MR. BULMAN: * * * There have been admitted into evidence 
certain traffic regulations which I, with the consent of the Court, will 
read to you. 

On Page 2 of the Traffic and Motor Vehicle Regulations for the Dis¬ 
trict of Columbia, effective as of September 1, 1949, and in force and 
effect as of December 10, 1952, it gives the definition of a crosswalk; 
and it says: 

"A crosswalk is that part of a roadway at an intersection in¬ 
cluded within the connections of the lateral lines of the sidewalks 
on opposite sides of the highway measured from the curbs, or in 
the absence of curbs, from the edges of the traversable roadway." 
MR. BEASLEY: You are only reading one paragraph on that? 

MR. BULMAN: Yes. I am not reading (b). 
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Article VI, Speed Restrictions, Section 22 (a), which reads as follows: 

M No person shall drive a vehicle on a street or highway at a 
speed greater than is reasonable and prudent under the conditions 
and having regard to the actual and potential hazards then existing. 

In every event speed shall be so controlled as may be necessary 
to avoid colliding with any person, vehicle, or other conveyance 
on or entering the street or highway in compliance with legal re¬ 
quirements and the duty of all persons to use due care." 

And Section (b) of the same Section reads as follows: 

-Where no special hazard exists that requires lower speed 

# I 

for compliance with (a) . . . " 

— the section which I just read you — 

. i 

" ... of this section, the speed.of any vehicle not in excess of the 
limits specified in this section or established as hereinafter author¬ 
ized shall be lawful." 

! 

And a subsection onto that says: ! 

i 

"Twenty-five miles per hour unless otherwise designated by 

i 

official signs." j 

. 

And subsection (c) of the same Section says: 

"The driver of every vehicle shall, consistent with the re- 
180 quirements of (a), drive at an appropriate reduced speed when ap¬ 

proaching and crossing an intersection." 

Section 52 on Page 24, entitled, "Pedestrians’ Right-of-Way in 
Crosswalks". 

"When traffic control signals are not in place or not in opera¬ 
tion the driver of a vehicle shall yield the right-of-way, slowing 
down or stopping if need be to so yield, to a pedestrian crossing 
the roadway within a crosswalk when the pedestrian is upon the half 
of the roadway upon which the vehicle is traveling, or when the pe¬ 
destrian is approaching so closely from the opposite half of the 
roadway as to be in danger. No pedestrian shall suddenly leave 
a curb or other place of safety and walk or turn into a path of a 
vehicle which is so close that it is impossible for the driver to yield. ” 
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Section 99 (c) on Page 36: 

"An operator shall when operating a vehicle give his full time 
and attention to the operation of same." 

We rest with that, Your Honor. 

* * * * * * * 


Washington, D. C. 

May 25, 1955 

The above-entitled cause came on for hearing before the Honorable 

Jennings Bailey, United States District Judge, at 10:00 a. m. 

******* 


183 JOHN JOSEPH GUSEK 

was called as a witness in his own behalf * * * : 


DIRECT EXA] 
BY MR. BEASLEY: 




NATION 


Q. Mr. Gusek, give us your full name, please. A. John Joseph 
Gusek. 

Q. Where do you live, sir ? A. At 6708 Hillandale Road, Chevy 
Chase, Maryland. 

Q. Where are you employed ? A. At the American Red Cross. 

Q. How long have you been employed at the American Red Cross ? 
A. Thirteen years. 

Q. Mr. Gusek, on the 10th of December, 1952, were you driving 
your automobile on Connecticut Avenue? A. I was. 

184 Q. About what time of day or night? A. About 5:35 p. m. 

Q. Where had you been and where were you going ? A. I had been 
at 18th and D Streets, N. W. That is where I work. 

Q. Is that the Red Cross ? A. That is the Red Cross Building. 
And I had been going home from work. 

Q. Was anyone in the automobile with you ? A. Yes. I left the 
office with Mr. Couch, who is a rider in my car going home from work. 
Q. He lived near-by ? A. Near-by, yes. 

Q. Anyone else? A. Later, we picked up my wife, Mrs. Gusek. 
Q. Down town ? A. No, in front of the Roger Smith. 
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Q. I meant, before you left the downtown area? A. Oh, yes, yes. 

Q. Now, after picking up Mrs. Gusek, would you describe to the 

i 

Court and Jury what route you followed? A. We picked up Mrs. Gusek 

on 18th Street and we followed 18th Street out west to Connecticut; and we 

i 

turned left at Connecticut and proceeded north on Connecticut. 

185 Q. I hand you what has already been identified as Defendant's Exhibit 
No. 1, and ask you if you can identify it? A. Yes. That is my car I was 
driving at the time. 

j 

Q. Now, does that picture accurately portray the condition of your 
automobile at the time you were driving it on this 10th of December, 

1952? A. Yes, it does. | 

Q. As a matter of fact, the picture was taken when? A. December 
11 — is that "11" ? | 

Q. ”16” isn't it? A. Yes, 16. 

I 

MR. BEASLEY: I will cover that later. If Your Honor please, you 
have seen this, I believe. 

THE COURT: No objection, let it be admitted. 

* * * * * j * * 

186 BY MR. BEASLEY: | 

Q. Incidentally, while the Jury has Exhibit No. 1 in mind, I would 
like to ask you this question: Had anything whatsoever been done to your 

i 

automobile from the 10th of December, 1952 until this picture was taken 
on December 16th? A. No, sir. 

Q. Resuming where you were in your narrative of what happened 
on December 10, I believe that you had described that you had gotten onto 
Connecticut Avenue. Now, will you tell us please what were the weather 
conditions at that time ? A. It had been raining somewhat during the 
day; and at that moment, it was still misty, rather heavy mist, heavy 
enough to have my windshield wipers working; and they were working. 

Q. And what about lighting conditions ? A,. Street lights were on; 
all headlight lamps were burning. 

Q. Now, do you recall reaching the point where the Zoo entrance 
intersects Connecticut Avenue ? A. Yes, I do. 
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Q. What, if anything, did you do at that point ? A. I stopped, sir. 

187 Q. Why? A. The traffic light was against me, was red. 

Q. Will you describe to the Court and Jury what traffic conditions 
existed at that time and place ? A. It was rush hour; and it was very 
heavy, exceptionally so, because of the weather; and all lanes to my 
right were filled with traffic. * * * 

THE COURT: Which lane were you in ? 

THE WITNESS: Oh, I was in the fourth lane going north, sir, from 
the east curb. 

BY MR. BEASLEY: 

Q. Will you describe what you mean by four lane, Mr. Gusek? 

A. Lane No. 1, I consider the first lane next to the east curb going north; 
and then counting from that lane over. Lane 2 would be the next lane, 

Lane 3 and 4. I was in the fourth lane, which is a lane provided for north¬ 
bound traffic during rush hour. 

Q. That is, the four lanes are ? A. Four lanes are, that is right. 

Q. I believe you indicated a time. I believe you said 5:30. At 
what place were you when you fixed that time of 5:30? A. I said 5:35. 

188 Q. I am sorry, 5:35. A. That was at the time that I approached 
the victim, Mrs. Pearce. 

Q. Of the accident that we are concerned with here ? A. The accident 
occurred at 5:35. 

Q. Now, what were the light conditions at the time, addressing your¬ 
self particularly to the time when you stopped at the traffic light at the 
Zoo entrance and proceeded from there? A. Well, as I stated, the lights — 
all lights were burning, and their reflection — 

Q. Let me interrupt you. What do you mean by M all lights” ? 

A. Well, the street lights and the auto headlamps were on; and they re¬ 
flected a glare in the wet pavement. 

Q. First, was it light or dark? A. Oh, it was dark. 

Q. And you started to say something about lights reflecting. Would 
you continue, please? A. Yes. The pavement was very wet and lights 
reflected in the pavement. 
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Q. Now, some of the Jury may not have clearly in mind the sur- 

I 

189 face condition out there on Connecticut Avenue. Would you tell 
us what kind of roadbed surface is there at that locality? A. Well, I 
would describe it as solid black asphalt. 

Q. Now, Mr. Gusek, will you pick up at the time you were at the 
traffic light, stopped, and tell the ladies and gentlemen of the Jury, in 
your own words, just what happened thereafter ? A. As the light turn¬ 
ed green, I started forward in the northerly direction, still in Lane 4; 
and as I approached the intersection of Devonshire and Connecticut Avenue, 
I suddenly noticed this dark object motionless In the road in my lane. 

Q. I am sorry to interrupt you but I want to preserve continuity. 

Can you fix where that object was in relation to your car and where your 

i 

car was when you first saw it ? A. Yes. It was a little to my left as 
I was driving in the center lane. ! 

Q. And in relation to the front of your car, where was it? A. I 

would say it would be opposite the — or directly — a little — in-between 

j 

me and the headlamp, the left headlamp, front headlight. 

I N 

Q. And in further relation to your car, where was it? Maybe I 

190 confuse you. A. Yes. 

Q. Perhaps counsel and the Court won’t object if I say, how far 
ahead of you? A. Oh, about 25 feet or two car lengths. 

Q. Now, you have brought us up to the point where you suddenly saw 
Ms object in the lane in which you were traveling. Will you resume there 
and continue in your own words ? What happened? A. When I saw it, it 
was reflected through the headlights of on-coming southbound traffic, 
which was about on the Klingle Bridge. 

Mr. Couch, the passenger in my car apparently saw the object at 
the same — 

THE COURT: You can’t tell that 
THE WITNESS: Mr. Couch spoke up. 

MR. BEASLEY: Well, Mr. Couch will be a witness. 

THE WITNESS: May I continue on Mr. Couch? 

MR. BEASLEY: Just for the sake of identifying the time, may he 


say, Your Honor, that it was about that time that his passenger made an 
exclamation? 

THE COURT: Very well. 

BY MR. BEASLEY: 

Q. Go ahead. A. At about that time, Mr. Couch spoke up; said, 

191 Tl Look out." 

Q. Not what he said. The Court just said you may identify that as being 
the time. A. Spoke up. 

Q. Mr. Couch will be here to testify, himself. Now, go ahead. 

What did you do ? A. I immediately applied the brake and directed the 
path of my car, edging it into Lane 3, the lane to my right. It seems at 
that moment I heard a vigorous blow on the horn, and just as I was about 
to go by the object, it seemed to turn a left-about and appear to come to¬ 
ward me. 

Q. Could you identify what the object was at that time ? A. Not at 
that moment; but just as it turned, then I identified it as a woman, Mrs. 
Pearce. * * * 

Q. Now, right on that point, what was noticeable to you when the 
object, later identified as Mrs. Pearce, turned about as you have described? 
What was different ? A. I saw her head and face pointing or facing south¬ 
ward through the open window of my left door; and at that moment — 

192 Q. Now, could you discern what she was doing? I believe you said 

she turned. Anything else? A. No, I couldn’t. She was just standing 
there. Seemed to have moved toward me. * * * 

Q. Now then, upon seeing her turn and apparently move toward your 
car, what did you do ? A. I immediately applied full brake and turned 
the wheel all the way to the right in an effort to get away and avoid being 

that close to her. That immediately put my car into a skid, with the left 

> 

rear of the car swerving toward the right. 

Q. Describe the skid fully. What happened? A. I skidded for about 
10 or 12 feet in that manner, with the car reaching complete right angles 
to my lane, and — 

Q. And then what happened when it reached that right angular 


position ? A. Well, I attempted and brought it out of its skid, after the 

i 

12-foot arc, and accelerated it; and at that moment, nearly come into 
collision with a car. 

Q. Where was the car that you nearly collided with? A. I would 
guess it was in Lane 2, sir. I was crossing the Street. * * * 

193 I am not certain as to the amount of my car, the length of my car 
that was in Lane 3. I had skidded, I think, out of Lane 4. I was in 4, 
and I skidded so I was in 3, with my front end. 

i 

Q. Now then, was there anything about this other car that impressed 
you for identification purposes ? A. Yes. I saw this massive green 
broadside. It was right there. But it swerved to the right; and I was 
able to continue directing my car toward the east curb through those 
lanes of traffic. 

i 

Q. When the green car passed out of your kine of vision, can you 
identify any object on the street as to where your car was ? A. Yes. I 
was coming toward the southeast — I was pointed about southeast — 

Q. May I interrupt ? A. Let me get to the map. 

Q. I was going to suggest, let us finish your narrative, and then I 
will ask you to come down and illustrate on the map. A. All right. 

Q. Having accelerated, what did you then do ? A. I drove my car 

194 under control into the curb and parked it. 


BY MR. BEASLEY: 

Q. Now, first, will you go back and identify on the map what you 
meant here as the fourth lane ? A. This is the fourth lane. Lane 1, 2, 

3, 4. 

Q. Now, can you identify approximately where you were when you 
first saw what was so far as you could tell merely an object in the road? 
Take this pencil. That is, when you first saw it. A. (indicating) I 
was about here. 

Q. Would you like to have 10 feet measured off for your eye on that? 
A. I am trying to get 25 feet, Mr. Beasley; and this map says it is 1 inch 
to 10 feet. 
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Q. I have an engineers ruler of tenths here. I have one marked off 

195 in tenths. Now, that map is drawn to a scale of 1 inch equaling 10 
feet. If you would — A. About in this position here (indicating). 

Q. Now, put an "X" there and put the figure ”1" — 

MR. BEASLEY: May I identify it with a "l" opposite the mark, if 
Your Honor please ? 

THE COURT: Very well. 

THE WITNESS: (Indicating). 

BY MR. BEASLEY: 

Q. Now, where was the object ? A. (Indicating). 

/ 

Q. And will you put a figure "2" there ? 

******* 

Q. Now, Mr. Gusek, will you mark where your car was when it 
terminated its skid, as you have described, just when you started to ac¬ 
celerate ? A. (Indicating). About in this — a little better than a 90- 
degree. At the end of the skid. 

Q. A little more than 90 degrees ? A. I May have accentuated that 
a little, but the front end is pointing in here. 

196 Q. So that the reporter may write it down — the word "here" doesn’t 
mean anything — what is "here” ? A. It is about the — 

Q. You said, "pointing in here." What do you mean by the word 
"here" ? A. Into the exit driveway of the Kennedy-Warren. 

Q. Now, will you put a "3" by that mark, please ? Now will you in¬ 
dicate on the diagram where you parked ? A. I accelerated and drove the car 
in this manner, that arc; and I parked about in this area here, sir. 

Q. Just mark that on there. Put a figure "4" there, please. 

MR. BEASLEY: Now, before I go to anything else, could I give the 
Jury an opportunity to get those marks in mind, if they can see them? 

BY MR. BEASLEY: 

Q. Now, sir, after parking your car, what did you do ? A. I alight¬ 
ed and went to see what happened in the road. 

******* 

197 Q. And what did you find ? A. I found what I identify now as 


Mrs. Pearce lying in the road with her head pointing southeasterly and her 

> i 

feet just about the northwest corner of Devonshire Place. * * * 

Q. Her head was facing in this direction ? A. Where the bus stop 
is; and her feet were pointed in the direction of that lamp there. * * * 

Q. Did you, at any time before she was moved, identify her loca¬ 
tion in relation to any street curbs, posts, or anything there on the street? 
Any places ? A. Yes. As I knelt tending to her, trying to find out how 
badly she was hurt, I noticed that she was lying directly opposite a man¬ 
hole, which is in Devonshire Place; and across the street, as I was kneel- 

I 

ing over her, I noticed that that manhole was approximately opposite the 
hydrant at the Kennedy-Warren exit driveway. 

198 * * * * * * * 

Q. Where is the manhole cover in relation: to the south curb of Devon¬ 
shire ? A. It is about 2 feet north of the south curb. 

Q. Now, will you tell the ladies and gentlemen of the Jury what you 

did immediately after getting to Mrs. Pearce ? A. Well, I talked to her 

i 

and asked her how she was feeling; and she spoke back. Then I asked her 
her name; but she didn’t give me her name at that time. And she did ask 
for her glasses; and someone was picking up her purse and glasses; and 
I assured her that the glasses were all right, they were not broken. 

199 People wanted to move her; and I would not permit it, because I could 
see that she had a very bad fracture of the left leg. And then when the doctor 
arrived — 

Q. Now, did someone summon a doctor ? A. Oh, Mr. Couch, of 
course, was also at the scene; and I directed him to get an ambulance and 
a doctor. And others asked if they could help; and I said: Get an ambulance 
and a doctor. 

Q. Now, someone came there identifying himself as a doctor ? A. 

As a doctor, yes, sir. 

Q. How soon ? A. I would say about five minutes at the most. 

Around five minutes. 

* 4c 4c 4c 4c 4c 4c 
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Q. How soon after the occurrence, can you tell us, was it before 


52 

the police arrived ? A. Well, there were many men in uniform arrived. 
There were firemen — as a matter of fact, I thought they were police, and 
they identified themselves as firemen. And it was a few minutes, about 
fifteen minutes before the police arrived. The police officer that was here 
on the stand was one of them. 

Q. Private Goeren was one of the officers that came ? A. Goeren 
was one of the two officers that came. And while — may I continue ? 

Q. I was going to ask you, did you visit the scene then, after Mrs. 
Pearce was attended by others, with the police officers ? A. No, not 

201 directly. Traffic was still very heavy from the bad jam-up; and 
as I talked with the officers in front of my car and by my car, and in that 
area, particularly the hydrant, since they were examining my car, the 
lights and the damages portion of my tail light. 

Q. Since you mentioned that, what, if any, damage, did you find on 
your automobile ? A. Only the tag plate was — registration or license 
tag plate was torn off; and in tearing, it broke the light and bent it. 

Q. Where is that tag and light located on your car? A. It is fastened 
on the left rear fender, oh, about six inches above the bumper line, I would 
say. It is part of the fender assembly, but a conspicuous part. It is an 
attachment to the fender. 

Q. In relation to the rear fender, where is it ? A. It is on the 
back side of the rear fender. 

Q. With respect to the left side of your car, where was the near edge 
of the license plate and light, in relation to the line of the left side of the 
car ? Do you understand what I mean ? A. Yes, I do. Oh, it extended 
about an inch beyond the further point of the fender here. Fender here, 
aid tag would be about like that in that model. If you brought it over any 

202 further, you couldn’t open your deck. So I had to carry — 

Q. By the ’’deck, ” you mean the luggage — A. The luggage com¬ 
partment, that is right. 

Q. I don’t believe I asked you how fast you were traveling as you 
approached Devonshire Place ? A. About 25 miles an hour. 

Q. And how fast were you traveling at the time you applied the brakes 
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abruptly and went into the skid? A. Oh, about 15 or 20. I had decelerated 
somewhat in that distance of edging into the lane and applying the brake. 

Q. * * * what, if anything, you were doing as you approached 

i 

Devonshire Place, proceeding north on Connecticut Avenue ? A. I was 
paying strict attention to my driving under the conditions — 

Q. I didn’t want to ask you the leading question. Were you doing any¬ 
thing other than driving? A. No, no, I wasn’t, j 

Q. Were you engaged in any conversation or anything of that kind? 

A. No, sir, not at that moment. * * * 

203 Q. You have indicated that there was some southbound traffic ap¬ 

proaching, and you, at the moment you saw the object, were able to see it 
by the headlights of the southbound traffic. Would you step down here and 
indicate approximately where that southbound traffic was ? * * * 

MR. BEASLEY: This is a stone abutment. I think Your Honor will 
bear me out, being familiar with the location. Because the ground falls 
toward the Klingle Ravine. But the bridge, itself, starts here. In other 
words, you have this abutment, which would appear to be part of the 
bridge, but actually, the bridge, itself, starts there. Is that acceptable ? 

MR. BULMAN: That is correct. 

MR. BEASLEY: I don’t think there is any doubt about that. 

204 THE WITNESS: WeU, then, this is the bridge? 

MR. BEASLEY: The bridge, proper, begins right here. 

THE WITNESS: I didn’t understand it that way when I said, on the 
bridge, because the light were, oh, 100 to 150 feet away from— it would 
be about in this area here. 

MR. BEASLEY: You just put an indication or mark there where that 

was. 

THE WITNESS: Shall I mark that ”5" ? 

MR. BEASLEY: Yes, please. You may resume your seat. 

BY MR. BEASLEY: 

Q. Did you discern anything about the quantity of traffic proceeding 
south ? A. Well, they had two lanes and both lanes were in use. There 
were buses — as a matter of fact, the first lead car, as I recall was a bus. 
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* * * * * * * 

Q. I don’t believe you have told us, how were your headlights ad¬ 
justed? A. They were on city traffic, which is the low beam. 

Q. As the object, which later proved to be Mrs. Pearce, was turn- 
205 ing, were you able to identify the direction in which she had been fac¬ 

ing? A. The object was black; and I saw just the total black; so I assumed 
that her back was to me. 

Q. And in the turning, the face came around? A. Came around, 

and then I recognized that it was Mrs. Pearce. 

******* 

208 Q. Mr. Gusek, you have referred to a light on the northwest corner 

and a light opposite where you parked. Is there any street light on the 

southwest corner of Devonshire and Connecticut Avenue? A. No, sir. 
******* 

MR. BEASLEY: We are in complete agreement, if the Court please. 
The intersection was not controlled by any traffic lights, reds and greens. 

When I said ’’light, ” I meant street illumination light, if Your Honor please. 
******* 

210 CROSS EXAMINATION 
******* 

211 BY MR. BULMAN: 

Q. And I think from the Zoo Park entrance, Connecticut Avenue 
slopes downwardly to Devonshire Place ? A. There is a slight — 

Q. Grade downward ? A. — grade, that is right. 

Q. And I think the police officer told us that Connecticut Avenue is 
approximately 60 feet wide. It is a rather wide street; is it not? A. That 
is right. 

Q. You were familiar, were you not, on that date, December 10, 
1952, that four lanes of traffic was permitted traveling north during the 
rush hour? A. Yes, I was. 

Q. And that had been in effect how long, as of December 10, 1952, 
if you know ? A. I can’t recall exactly, but I would say it was a month or 

212 two. 
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Q. So that it was relatively a recent thing; was it not? A. That is 


right. 

4c * 4c 3|c 4c j * * 

i 

i 

Q. Now, was there also traffic backed up behind you solidly ? In 

j 

other words, if you were the first row of cars, was there also a row of 
cars behind you, and behind them, and so forth ? Do you remember ? 

A. I don’t know how far back. I can remember there was a car back 

j 

of me. 

i 

Q. Would you say there was a car in back Of you in Lane No. 4 ? 

A. That is right, sir. 

i 

Q. At that point ? A. I would say so. 

213 Q. Were there also cars in the rear of the third lane or the second 

| 

lane or the first lane ? A. I wouldn’t know that. I 

Q. Would you say that traffic, at that particular time, when you 
stopped at the traffic light, was very very heavy i A. Yes, it was. 

Q. So that your best recollection is that there was a car behind you, 
but you don’t know whether there were other cars behind the other remain- 

i 

ing lanes ? A. I assume there would be, but I don’t know. 

Q. But you are sure there was a car behind you ? A. Yes. 

Q. You are also sure that all four lanes were with cars ? A. With 

cars. 

Q. Now, was there any traffic, at the time that you stopped at that 
traffic light at the Zoo entrance, in front of you up to Devonshire Place, 
flowing north ? A. Not in front of me, no, sir. 

* * * * * * * 

215 Q. Would you say that there was no traffic between the front of 

your car, while it was standing still at the traffic light, and Devonshire 
Place ? A. Yes, I would. 

Q. Now, when you were standing still at the Zoo Park entrance, 
was there any traffic flowing south between Devonshire Place and the 
Zoo Park entrance, actually in motion at the time that you were standing 
still, going south ? A. No. 

* * * 4c 4c 4c 4c 
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216 Q. From the entrance to the Zoo Park, which was up here, to Devon¬ 
shire Place here, there was no moving traffic on Connecticut Avenue at 
that particular moment ? A. Not that I can recall. 

Q. All right, sir. The light then turned*green in your favor; is that 
correct ? A. That is correct. 

Q. You were then driving a 1937 Ford automobile, of which we have 
a picture; is that correct ? A. That is correct. 

Q. And is that a gear shift car, sir? A. Yes, it is. 

Q. So that you have to go through first, second and third gear to 
get it into high; is that correct, sir ? A. That is right. 

Q. When that light turned green, were you the first one off of the 
four cars which you tell us were standing there ? A. I wasn’t paying par¬ 
ticular attention. I shifted normally, as you do in proceeding from a stop. 

Q. Now, after you got your car into high gear, would you say that 
you were the lead car of all the four cars that were in the front line ? A. 
No, I would not, sir, because there was a car in — I felt the No. 3 lane 

217 was in my blind spot. I don’t recall directly the No. 2; but I posi¬ 
tively recall a car abreast of me in 1. 

******* 

Q. That car in Lane No. 1, is that the green car to which you allude ? 
A. No; I didn’t particularly notice the color — when you are driving a 

car — way in the first lane. 

****** 

MR. BULMAN: Your Honor, it has been agreed that from the en¬ 
trance to the Zoo Park to the middle of Devonshire Place is 781 feet. 

MR. BEASLEY: Could I make just one correction? From the line 
which would be the far crosswalk line where traffic stops to the middle of 
Devonshire Place. 

THE COURT: That is, from the south line of the Zoo Park entrance? 
MR. BULMAN: That is correct. 

MR. BEASLEY: South crosswalk line. 

MR. BULMAN: That is correct. 

MR. BEASLEY: In other words, where the cars would stop south of 
the crosswalk. 


218 
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BY MR. BULMAN: 

Q. Now, as you were proceeding, Mr. Gusek, north on Connecticut 
Avenue at that particular moment, was there any! car of the three cars which 
were adjacent to you as you were starting out — pther than the number one 
car — ahead of you? A. I thought we started out together. You just 
don’t pay particular attention. I think we started off together. 

Q. Now, when you got half way from the Zoo Park entrance to De¬ 
vonshire Place, which is approximately 400 feet, let’s say, at that time 
where was your car with respect to the other three cars ? A. I can’t 
answer for 2, because I had already testified that I did not see the 2. 

Half way, I was aware there was a car in 1, and aware there was a car 
in 3. I did not see it because it was in my blind spot. So it must have 
been fairly close to me. How close, I don’t know, in relationship to dis¬ 
tance in car lengths. 

Q. Now, as you were proceeding north on Connecticut Avenue, would 
you say that your speed accelerated? A. Yes; it follows. I reached a 
219 maximum speed of about 25 miles. 

Q. Where would you say you reached that maximum speed, with re¬ 
spect to intersection of Devonshire ? * * * A. No, I don’t know. You 

just reach a speed. 

Q. Now, the next traffic light that would meet you going north on 
Connecticut Avenue would be at McComb Street, would it not, which is 
across the Klingle Bridge ? * * * A. I believe so, yes, sir. 

Q. Now, at the time that you were operating your car on that parti¬ 
cular evening, in the area of Devonshire Place, would you teU the ladies 
and gentlemen of the Jury whether it wasn’t well lighted there on the oc¬ 
casion? On this particular evening? A. I don’t think it was well lighted. 
There are three lights on the east side, and on the south side of Devon¬ 
shire, there is no light until a good three-quarters of a block. So I 
wouldn’t consider that well lighted, sir. 

******* 

Q. Would you say that it was very very dark this particular even¬ 
ing? A. I wouldn’t say it was exceptionally dark. 
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Q. How dark would you say, with respect to twilight, dusk, mid¬ 
night? A. Are you talking about the lighting or the evening? The even¬ 
ing was dark. 

Q. * * * — taking into consideration the artificial lighting that 
existed there that evening, and the natural lighting condition, * * * 
what lighting there was in the area of Devonshire Place ? A. Sir, I 
wouldn’t say that was well lighted; and if it were, the reflected light took 
away all the light. 

Q. Would you say it was very dark ? Taking into consideration the 
natural light and the artificial light, was it very dark in the area ? A. 

No, I couldn’t say it was very dark. 

Q. Could you say it was dusk? A. No; it was better than dusk; 
it was dark. 

221 Q. Was it between real dark and dusk ? A. Yes. 

Q. Was it dark enough so that when your headlight beam on your 
car projected forward that you could see the light that your headlight show¬ 
ed up? A. Yes, sir. * * * 

Q. All right. Now, as you were proceeding north in the fourth lane, 
you were driving this automobile, a picture of which I have in my hand, 
with the headlights on — and I take it that you did have your headlights 
on? A. Oh, yes. * * * 

Q. Would you please tell us how far your headlights reflected on 
that automobile on that night ? 

MR. BEASLEY: How far the headlights reflected on the automobile or 
from it ? 

MR. BULMAN: In front of the automobile. 

THE WITNESS: They were regulation headlights; and as I understand 
the requirements, about 20 — 

MR. BULMAN: I am not asking you that. 

222 MR. BEASLEY: Just what you know yourself. 

THE WITNESS: I don’t know. I can tell you what they are supposed 

******* 


to be. 
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Q. On that evening of December: 10,1952, could you tell us how 

• i 

far in front of your car those headlights — in febt, what distance they cast 
a reflection? A. I would say about 25 feet. 

Q. So that on that particular evening, your headlights of your car 
threw a beam which enabled you to see someone 25 feet ahead of you; is 
that correct? A. Uh-huh. 

******* 

224 Q. * * As you were driving along at 25 miles an hour, you told 

us that you had your car on what is known as low beam ? A. That is 
right. 

Q. Which is downward. And at that time on low beam, your lights 
reflected in front of them 25 feet. That is correct? A. (Witness nods 

assent.) 

* •* 

Q. Driving in that fashion, could you please tell us, with your 
lights on, whether your lights were able to pick up the east curb ? In other 

225 words, if you are traveling in this direction, whether your lights 
reflected over so that you could pick up the east curb? A. I couldn’t 
say for certain, sir, I wasn’t looking for the east curb. 

Q. Now, as you were traveling along here — and there was no car 
in front of you as you were proceeding north, I take it ? A. No, sir, 
there was not. 

Q. — did you ever glance over to the east curb and see if there 
were any pedestrians crossing from the east curb to the west curb of 
Connecticut Avenue as you were traversing it ? 

MR. BEASLEY: You mean anywhere in the middle of the block? 

MR. BULMAN: Anywhere in the middle of the block. 

THE WITNESS: You exercise normal alertness, sir. You don’t drive 
to look for specific things. You just drive to see what is in front of you. 

I never interpreted that area of a driveway and intersection as a crosswalk, 
sir. 

BY MR. BULMAN: 

Q. All right. We are now talking about the middle of the block. I 
hadn’t come to Devonshire Place yet. While you were proceeding north 
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oa Connecticut Avenue, after you had left the stop light, weren’t you look- 

i 

226 ing to see whether or not there was any pedestrian traffic that might 
have come off the east side of the street and walked across Connecticuit 
Avenue ? Weren’t you watching for that as well as vehicular traffic ? A. 

I testified I was driving with full attention. That would be part of the full 
attention. 

Q. Driving as you were, were you able to see the east curb to see 
whether or not pedestrian traffic would leave the east curb ? Were you 
able to see that far over? A. Well, I don’t recall. 

Q. From the time you left the traffic light until the time that you 
came near the intersection of Devonshire and Connecticut Avenue, did you 
ever see a pedestrian in the vicinity of the driveway of the Kennedy-Warren ? 
Did you ever see a pedestrian walk across Connecticut Avenue ? Did you 
ever see any pedestrian walk across Connecticut Avenue ? A. At any time ? 

Q. As you approached Devonshire Place ? A. At this particular 
moment ? 

Q. Yes. A. No, I did not. 

* * * * * * * 

227 Q. * * * Before the period arose, or the incident arose when 
you observed what later turned out to be Mrs. Pearce, just before that 
moment, if you can tell us, what were the relative positions of the other 
three cars that you told us about with respect to your car, whether they 
were adjacent to you, behind you or in front of you? A. I think we stay¬ 
ed just about how I testified a little earlier. There was a car in Lane 3 

in that blind spot that we described. I wasn’t aware of the car in 2 lane 
so I could notice with my vision; and the car in No. 1 lane remained at about 
approximately the same distance or abreast of my car. We were in that 
position. 

Q. Would you please tell us, these cars being in the positions which 
you have just described, whether all of those cars had their headlights on? 

A. I should think so, yes. 

Q. * * * with respect to the fourth lane, were you driving in the 
center of the fourth lane, more to the westerly side of the fourth lane 
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or more to the easterly side of the fourth lane ? * * * A. I think I was 
in the center of that lane. * * * 

! 

Q. Just before the incident happened, where you saw the silhouette 
that you tell us about, what was your speed at that moment, if you can tell 
us ? A. When I saw the silhouette, sir ? 

j 

Q. Yes. A. I testified that I had reached a maximum speed of 
25, and I had maintained that speed. 

Q. So is it your testimony that you were gJing 25 miles an hour ? 

A. When I first located, I would say, yes. 

Q. Did you see this silhouette yourself first or was it after it was 

I 

called to your attention by your passenger that you saw it ? A. No; I 
believe I saw it first, for when the passenger spoke, I had already directed 
the path of my car to go around in an attempt to go around the object. 

229 Q. Mr. Gusek, do you remember there was a hearing before the 

Corporation Counsel in this case ? A. Oh, yes, there was. 

Q. And do you remember when you were asked to give your version 
of what happened there ? A. I believe I do. 

Q. Now, I am reading from Page 6, when these were the questions 
that were asked: j 

" Question: Did you see her ? 

| 

’’Answer: No. I did not see her. Then my passenger exclaimed: 
’Look out, someone in the road’; or ’something in the road.’ And I observed 
it at the same time. ” 

Now, wasn’t it after your passenger invited your attention to the fact 
that there was — 

MR. BEASLEY: May I interrupt? Is he asking whether he so testi¬ 
fied? 

MR. BULMAN: I am sorry. You are correct, Mr. Beasley. 

BY MR. BULMAN: 

Q. Did you so testify ? A. I can’t seem to recall that far back, sir. 

Q. Would you say that you didn’t so testify? A. No, I couldn’t say 
that. If you have the record there — 

Q. Then isn’t it a fact, Mr. Gusek, that it was only after your 


I 
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passenger called your attention to an object in the street that you then ob¬ 
served — 

THE COURT: In this record you just read, didn’t he say it was at the 
same, time? 

THE WITNESS: I have never seen that. 

MR. BEASLEY: Yes, Your Honor. 

MR. BULMAN: And he said, ’T observed it at the same time." 

THE COURT: Same time. 

BY MR. BULMAN: 

Q. Did he first call your attention to it or was it simultaneous ? 

A. I will say, simultaneous; and I have always contended that, sir. 

Q. All right, sir. At the time you first saw Mrs. Pearce, you were 
25 feet away from her ? A. That is my best estimate. 

Q. And might it have been closer ? A. I don’t think so, sir. 

******* 

f 

231 Q. I see. Now, at the time that you observed Mrs. Pearce, when 
you were 25 feet away from her, you say that there was traffic moving 
at Position 5, which is the approach to the Klingle Bridge ? There was 

traffic there ? A. I can’t qualify for approach, but it was in that area. 
******* 

Q. Was there traffic in both lanes or traffic just in one lane ? A. 
Both lanes. 

Q. Was there a solid line of traffic coming toward you ? A. As 

232 I recall, there were lights, and traffic apparently had been stopped 
by the McComb light and were now proceeding south. 

Q. You made some mention, Mr. Gusek, about the reflection of the 
light and that is why it was difficult for you to see things. A. That is 
right. 

Q. Was it the reflection of these headlights that made it difficult 
for you to see ? A. There were headlights in our traffic, headlights in 
their traffic, and there was some glare from the street lamps. I think it 
was a combination of all three, sir. 

Q. These headlights that were approaching you, 100 to 150 feet 
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away from you, coining toward you, did they blind you in any respect ? 

A. I wouldn’t say so, no, sir* 

Q. So that the only interference caused by these lights was the fact 

j 

that they reflected upon the shiny — A. Wet. 

Q. — shiny, wet surface of the roadway? A. That is right. 


233 Q. When you first observed her, what did you do ? A. I immediately 
directed the path of my car into Lane 3 and applied the brakes. 

i 

Q. Did you first swerve or did you first apply your brakes, if you 
can remember ? A. It was simultaneous. I turned and braked. 

i 

* * * * * ! * * 

i 

Q. At the time you first observed her, was Mrs. Pearce standing 
still or moving? A. Standing still; the object whs still. 

234 Q. Which lane was it in, the fourth or the fifth? A. * * * She 

was in my lane, the fourth lane. 

******* 


Q. As you were approaching her, and she was standing still, and 
you were 25 feet away from her, was she directly in the center of the 
front of your car or to the left or right of the center ? A. She was left 
of center directly in front of my headlight. 

Q. Then being 25 feet away from her, to avoid striking her, you 
would have to ease to your right; wouldn’t you? A. I did; that is right. 

235 Q. And you did? A. I did. 

Q. Did you do so suddenly or did you do so gently? A. No; I 
realized the condition of the street, and I did it gently, in an attempt to get 
around whatever this was. 

******* 


Q. Did you honk the horn ? A. No, I was driving and braking. I 
didn’t know what the object was, and there was no time, sir. I just tried 
to avoid it. 

******* 

236 Q. * * * At that time, you couldn’t distinguish what the object was 
in front of your car ? * * * A. It was just a black figure or possible 



could be anything standing there. 

Q. Did you come to the conclusion than that it might be a pedestrian? 
A. That is hard to answer. Three things were happening. I turned to the 
right; the horn blew; the object moved; and here we are together. She was 
light next to my window. 

******* 

Q. * * * — when was it that you put on your brake full force, so 
you started to go into your skid ? A. When I recognized that the object 
was coming toward me, and it was so close, and I saw it here; I had then 

237 turned the wheel completely to the right and applied full brake. 

Q. When you eased over, you started easing over gently. When was it 
after that or before that that you heard this very raucous or loud blowing ? 

A. The minute the path of the car changed and was going into the third 
lane. * * * 

Q. * * * When you put your brakes on, did you put them on easy 
or did you put them on hard? A. I didn’t put them on. I just put them 
on hard enough not to skid that first time, because of the condition of the 
pavement. 

Q. From the time you first observed her until the time your car 
came into contact with her, would you say that your brakes went on at all ? 

A. Oh, no. I decelerated considerably in that 25 feet. 

Q. And you decelerated from what speed to what speed, would you 
say? A. I testified from my estimate of approximately 25 down to 15, to 
20 miles an hour when I made contact. 

Q. * * * From the time you first saw her, the silhouette, was 

238 25 feet away from her? A. Yes. 

Q. Did you, between the time you first saw her, and before your 
car came in contact with Mrs. Pearce’s body, apply your brakes during 

that 25-feet interval? A. Oh, yes. 

* * * * * * * 

Q. * * * When you observed her 2 5 feet from your automobile, how 
close was she to you, to your car, or how close was your car to her when 
you saw Mrs. Pearce take a step into the direction of your car ? A. I 
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239 think I was just about to clear her with my front; so I would esti¬ 
mate that I had traveled perhaps half the distance. Perhaps half the dis¬ 
tance. About 15 feet. 

i 

Q. Did you actually see Mrs. Pearce take a step into your car? 

I 

A. No, I did not see her legs at all. 

Q. You didn’t see her legs, but did you see her body actually move 
toward your car ? A. Yes. This is what happened. At this point, I 
begin to recognize the hair and the face. As she turned, she was clearly 
visible through the open window of my car, although I recognized through 
die corner of the windshield as she was turning — it was that point that 
made me take this action that she was coming toward me. Whether she 
stepped toward me or fell toward me, I don’t know. She moved toward me 
in this position. 

Q. You actually saw her turn ? A. Yes, sir. The turn, because of 

Ihe way — I observed the head and face. 

******* 

248 Q. All right now. At that particular moment, how far was Mrs. 
Pearce from the side of your car ? At the crucial moment, how far was 
she away from you? A. When I observed a face through the window of 
the left door, I could have touched her. She was right there. 

Q. Would you say a foot away, six inches away ? A. Oh, I would 
say about two feet. 

Q. It was where you were seated, which would be adjacent to al¬ 
most the center of your automobile, that she was at that particular mo¬ 
ment that you saw her face ? A. Right about there. 

Q. Through this window? A. Just about my arm’s length here. 

Q. Was it then that you went into your sldd? A. That is right, 

sir. 

Q. Now, as you approached Devonshire Place, itself, did you notice 
any pedestrian walk from the east curb to the fourth lane of traffic at that 
point ? A. No, I did not. 

Q. Were there any cars either in Lane No. 1, 2 or 3 ahead of you 
at that particular point, just prior to the time that you saw Mrs. Pearce? 
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A. I don’t recall. I don’t think so. 

* * * * * * * 

249 Q. All right. Now, after the impact took place, Mr. Gusek, — I 
don’t think you have put on this map where Mrs. Pearce’s body was when 
you came over. * * * 

THE COURT: You mean after she was struck ? 

MR. BULMAN: After she was struck. 

* * * * * * * 

BY MR. BULMAN: 

A. It is not a very good picture of Mrs. Pearce, but it would be in 

250 this area, two feet north of the south curb and two feet east of the 

imaginary western boundary of Lane 4. 

******* 

REDIRECT EXAMINATION 
BY MR. BEASLEY: 

Q. Just one thing I want to develop. You were asked about the 
traffic congestion in four lanes. Where do the four lanes start? A. I 
believe it is at the Cathedral entrance to the Park and from the Park. 

Q. What do you mean, to and from the park ? A. Well, Cathedral 

251 Street is the entrance to the Park and, of course, at rush hour, it 

is the exit from the Rock Creek Park; and the four lanes, as I recall, start 
there. 

Q. Now, from that point, north, what traffic does Connecticut Avenue 
carry during the rush hour ? A. Well, the only way you can get into Con¬ 
necticut Avenue from the Park is to take Lanes 1 and 2. It is flowing in 

there continually. So that if you come up Connecticut Avenue directly from 

, » 

down town, it is a little difficult unless you hit the light just right to get 
into Lanes 1 and 2. You are always stuck with 3 and 4, because of the pile- 
up in Lanes 1 and 2. Going north, I mean. 

Q. Going north ? A. That is right. 

Q. From Cathedral Avenue on Connecticut Avenue, you have a merg¬ 
ing of the Park traffic and Connecticut Avenue traffic ? A. Yes; you have 
three lanes of traffic coming out of the park. * * * * 
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ERNEST F. COUCH 


i 

i 
I 

i 

i 
| 

was called as a witness by and on behalf of the Defendant * * * : 

DIRECT EXAMINATION 

BY MR. BEASLEY: ; 

* * * * * | * * 

Q. Did you have occasion to be riding in an automobile with Mr. 
Gusek on Decmeber 10, 1952? A. Yes, I was. ! 

i 

Q. At what time and at what place did you get into an automobile 
with him ? A. At our place of employment. I went home with Mr. Gusek 

253 that night. 

Q. Do you know about what time you left ? j A. Two or Three min¬ 
utes after five o’clock. 

THE COURT: Where is your place of employment ? 

i 

THE WITNESS: American Red Cross, Yoiir Honor. 

THE COURT: Where is that located? 

THE WITNESS: Oh, 17th and D Streets. 

* * $ $ $ $ * 

BY MR. BEASLEY: 

Q. After getting into the automobile, where did you go ? A. We 
drove up 18th Street and parked in front of the Roger Smith Hotel, where 
Mr. Gusek had arranged to meet his wife. 

Q. And did Mrs. Gusek join you there ? A. Yes, sir. * * * 

Q. Where was she seated? A. She was in the middle; and I was 

254 on the right side of the seat. * * * 

Q. This coupe, how many seats did it have ? A. Just the front 

seat. 

♦ * * * * * * 

Q. What time of day would you say it was that you arrived at or 
about the Zoo entrance? A. Oh, it must have been about 5:15, some- 

255 time between 5:15, 5:20, something in there. 

Q. Will you tell the Court and the Jury just what the weather condi¬ 
tions were at that time ? A. It had been raining and at the time it 
was misting, or very lightly drizzling, and it necessitated the use of 
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windshield wipers. The streets, of course, were very wet. And there 
was a very severe glare on the streets from the headlights in both direc¬ 
tions. 

Q. What were the light conditions, that is, the natural light condi¬ 
tions ? A. It was dark; necessitated the use of headlights. 

Q. I was going to ask you what artificial illumination was being 
employed? A. Headlights on the car. 

Q. And on the streets was there any artificial illumination ? A. 

As I remember, the street lights were on. 

Q. What, if anything, was done by Mr. Gusek at the entrance to the 
Zoo? A. When we got to the entrance to the Zoo, Mr. Gusek came 
to a stop because of the red light. 

Q. Was there any other traffic on the street? A. Oh, yes. 

256 Q. Will you describe it? A. It was during the rush hour and we 
were in the fourth lane of traffic, and the other three lanes to the right 
of us were also filled with cars. 

Q. All right, sir. Now, will you pick up and tell us in your own 
words, after the light changed, what did Mr. Gusek do, or what trans¬ 
pired from then on, as you came to Devonshire Place ? A. When the 
light turned green, Mr. Gusek continued; and we had gone a short dis¬ 
tance — I have to roughly estimate it must have been half way or two- 
thirds of the way to Devonshire Place — when I though I saw a figure 
silhouetted in the on-coming headlights from traffic on the other side. 

I told Mr. Gusek immediately that I thought I saw someone. I wasn’t 
sure, I thought I saw a silhouette. 

Q. How did you do that ? Did you exclaim or say something ? 

A. I exclaimed to him, I think I see someone. The figure that I 
thought I saw was in Mr. Gusek’s lane of traffic on the left side. As 
I remember, Mr. Gusek, I think, must have seen the figure at the 
same time, because I recall he started to slow down, apply his brakes, 

I guess. 

Q. Slow down and what ? A. He started to slow down. As we 
got closer, I think practically up to the woman, I recognized she was 
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a woman; and we went into a left skid. 

Q. * * * When did you recognize it was a woman? 

THE WITNESS: Well, if I understand your question, I recognized it 
was a woman about the time we got up to her. j 
BY MR. BEASLEY: j 

Q. When you first saw the object, what, if anything, was it doing? 

* * * A. Well, the person was just standing there. 

Q. Did the person remain standing or was there any change in posi¬ 
tion ? A. I think the person remained standing there at the point that I 
could see. Then, as I said, then we went into this left skid, and the car 
skidded across the three lanes of traffic on the right side, and Mr. Gusek 
brought the car to a stop just a few feet north of the entranceway into the 

258 Kennedy-Warren. * * * Well, when we Came to the stop, I 

I 

thought that he had passed the person. When we realized that an accident 
had occurred, I got out of the car and ran over! to the person. She was 
lying still in the fourth lane, and just a little south of what would be the 

middle of the intersection of Devonshire and Connecticut Avenue. 

* * * * * * * 

261 Q. Now sir, will you point on the map where it was that you saw 
this object in the street, in relation to the curbline of Devonshire Place, 
if you can orient it to that, and with relation to the west boundary of the 
fourth northbound lane of traffic ? You can point first and we can put a 
mark. A. As I recollect, she was standing about here, inside this 
lane of traffic. 

Q. That would be south of the south curb? A. Yes. 
******* 

Q. * * * Now, when you got out of the car and went back, did you 
identify as to where she was in relation to any objects in the street ? 'v 

A. Yes, sir. She was lying about there, which was, as I remember, just 

262 a little bit south of what would be the middle of this intersection. 
******* 

Q. All right, sir. Now then, could you indicate approximately 
where Mr. Gusek’s car was when you first saw the object in the street? 
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****** * 

♦ 

263 THE WITNESS: My recoUection is that I saw her — 

BY MR. BEASLEY: 

Q. If you have difficulty with that, could you relate the car to the 
object; how far from the object was the car when you saw her? A. Well, 
it all happened so quickly. 

Q. Well, if you can T t, I don’t mean to press you. If you could, it 
would be helpful, that is all. A. I will just give my best recollection on 
it. I can’t be exact. But I would say about, oh, a hundred feet or so or 
more. 

Q. A hundred feet or so from the object? A. Yes. 

******* 

264 Q. All right, sir. Can you point to any object in this courtroom, 
since you obviously are having a little difficulty with that distance figur¬ 
ing — can you go to the stand and point to any object in the courtroom that 
would appear to be substantially the same or by which you could measure — 

******* 

THE WITNESS: As I say, it is rather difficult for me to be very spe¬ 
cific; but I would say probably the length of this courtroom or a little 
more. 

MR. BULMAN: Or more? 

THE WITNESS: Yes, a little more. 

******* 

BY MR. BEASLEY: 

265 Q. Do you know where Mr. Gusek parked his car? A. He parked 
his car just above that fire hydrant shown on that map. 

Q. Just north of the fire hydrant? A. Yes. 
s 266 Q. Do you drive an automobile yourself? A. Yes, sir, I do. 

Q. Do you know how fast, or have you any impression as to how 
fast Mr. Gusek was driving as you were proceeding north approaching 
this intersection ? A. My impression was that Mr. Gusek was going some 
thing between 20, 25 miles an hour. 

Q. Did you notice any other traffic moving along northward as you 
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proceeded from the Zoo light to Devonshire Placb ? A. Yes. The other 
three lanes at our right were filled with cars. 

Q. Did you notice any southbound traffic as you proceeded from the 
Z.oq entrance to Devonshire Place ? A. The two southbound lanes were 
likewise filled with traffic. 

Q. Now, you started to say something, and I wanted to preserve a 

j 

continuity and got away from it, about glare on the street. Will you tell us 
what you meant to testify about that ? What fact you were going to say ? 

A. * * * I said that there was a very severe glare on the streets from 
the headlights of the on-coming automobiles. 

i 

Q. Do you know what surface of roadbed there is on Connecticut 

267 Avenue at that area? A. I call it black-top pavement. 

Q. I believe you have already said it had been raining and was then 
misting? A. Yes, sir. 

Q. What was the appearance of the surface of the roadbed as you 
proceeded north ? A. In the glare of the headlights, it was very glassy. 

Q. Glassy? A. Yes, from the glare of these on-coming cars. 
****** * 

MR. BULMAN: I have no questions, Your Honor. 

* * * * * * * 

268 OSCAR LAVINE 

was called as a witness by and on behalf of the Defendant * * * : 

DIRECT EXAMINATION 
BY MR. BEASLEY: 

Q. Doctor, give us your full name, please ? A. Oscar Lavine, 

269 L-a-v-i-n-e. 

* * * * * * 

Q. What is your occupation or profession? A. I am a physician. 

* * * MR. BULMAN: I will stipulate to the Doctor’s qualifications, 
aid also that he is a specialist. 

THE COURT: In what line do you specialize, Doctor ? 

THE WITNESS: Ophthalmology, eyes, sir. 
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BY MR. BEASLEY: 

Q. Now, Doctor, I want to ask you a hypothetical question. Assume, 
if you will, that we have a dark, rainy night, with a mist falling, street 
lights on, an asphalt surface highway, which is glistening with the mois¬ 
ture coating, traffic moving with headlights on low city beam, some glare 
reflected from street lights and from automobile headlights, an automo¬ 
bile proceeding 20 to 25 miles an hour, and when about 25 to 30 feet 
away, the driver sees an object in the street, which, to him, is illumina¬ 
ted as a silhouette against the background of the headlights of traffic pro¬ 
ceeding and approaching from the opposite direction, that this object 
270 later proves to be a lady dressed in dark clothing, standing motion¬ 

less and facing in the opposite direction, so that her back is toward the 
driver. Now, under those conditions, will you state whether, in your 
opinion as a specialist, it is possibly or likely that the driver could have 
been looking ahead and paying attention to his driving and to conditions 
in and upon the street, and yet not have seen this object until he came 
within 25 or 30 feet of it? 

MR. BULMAN: Just a minute. I object to that question, Your 
Honor. 


. THE COURT: State your grounds, please. 

MR. BULMAN: Well, firstly, Mr. Beasley, in framing his hypothe¬ 
tical question said 25 to 30 feet. The testimony here is 25 feet away from 
her when he observed the silhouette. Secondly, there is also testimony 
here that she was seen 100 feet away. 

THE COURT: Well, the question first as to the particular one 25 
feet away — 

MR. BULMAN: And no factual showing was made that there was 
moisture on the windshield, that he was looking through the windshield, and 
that the wiper was in operation. 

THE COURT: Will you state that? 

MR. BEASLEY: I will be glad to add that, if the Court please; and 
271 in answer to the first one, I thought I said 25 to 30 feet away, and 


if I didn’t, I would like to amend the question. 


* 


* * 
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MR. BULMAN: Did he state how she was clothed, Your Honor ? 

MR. BEASLEY: Yes, I did, in dark clothing, facing in the oppo¬ 
site direction. I am sure I did that. 

MR. BULMAN: Oh, Your Honor, one other point I meant to make. 
There has been no basis laid here as to the eye Condition of the participant 

I 

under these circumstances. A may see at a certain distance under those 
circumstances — 

THE COURT: I take it the question assumes a man with normal eye¬ 
sight. ; 

MR. BEASLEY: Yes, sir. 

MR. BULMAN: Normal eye vision is something that, in itself, is 
not specific. 

THE COURT: If that is your objection, I overrule the objection. 

THE WITNESS: May I ask the question? I don’t believe you said 
where this party was standing or where she was at the time. 

MR. BEASLEY: I believe that that is correct, and I will add that. 

BY MR. BEASLEY: 

Q. Whatever I may have said before, will you now please under¬ 
stand in my hypothetical question that the object was seen 25 or 30 feet 
ahead, and further, that on this misting night, the windshield wipers 
were in operation on the front of the car. Now, as to your question, that 
the object was in the same lane of travel, slightly to the left of center. 
Assume with me that the object was about directly in front of the left 
headlight. With those additions, could you answer the question ? 

MR. BULMAN: One other point, I think, Your Honor, is not in¬ 
corporated in that question, that there was traffic flowing in the opposite 
direction, namely, south, which was 100 or 150 feet below where this ob¬ 
ject was. 

MR. BEASLEY: I stated that the object became illuminated as a 
silhouette against the background of headlights. 

THE COURT: I think he covered that. 

MR. BULMAN: But you didn’t state the distance that the headlights 
were from the object which I think is important. 
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THE COURT: I overrule the objection. Will you answer the ques¬ 
tion, Doctor? 

THE WITNESS: Yes, sir. With those conditions that you have 
mentioned, on the question whether — what was the substance, the end 
of the question now? 

273 THE COURT: I think you had better repeat the question as amended. 

* * * * * * * 

BY MR. BEASLEY: 

Q. Doctor, assume with me, if you will please, that a motorist is 
driving an automobile on a dark night, with a light mist falling, wind¬ 
shield wipers working on the front of the car, headlights on low city driv- 
iig beam, street lights on, and a wet asphalt surface which has a glassy 
appearance in reflecting both headlights of other traffic and street lights, 
that such driver proceeding about 25 miles per hour first saw an object 
silhouetted against the reflection of the headlights of traffic proceeding 
from the opposite direction, then 100 to 150 feet away, the object was 
dark, and later proved to be a lady dressed in dark clothing, facing in 
the opposite direction — I think I have all the elements there; if I have 
omitted any, it is certainly unintentional. I now wish to put the question 
on that hypothesis, — 

274 MR. BULMAN: Are you through ? 

MR. BEASLEY: Yes. 

MR. BULMAN: I want to note my objection to the question as pro¬ 
pounded. 

THE COURT: I overrule the objection. 

BY MR. BEASLEY: 

Q. Upon that assumed state of facts, will you tell us, Doctor, whe¬ 
ther it is likely or possible that the driver would have been looking ahead 
and paying attention to his driving and yet not have seen such object, such 
dark object until he came to a point 25 or 30 feet from the object? A. 

Now I understand the question. The answer is, yes, it is possible he 
would not have seen the object, even paying due attention to his driving, 
until, in my opinion, with these factors and elements, he was that distance 


I 

or nearly that distance — could well have missed the object until that 

j 

time. 

Q. Now, will you elaborate on that ? What factors in the function 
of the eye and in the conditions as they are assumed in my question 

i 

have bearing on your answer ? A. Well, first of all, if we just remem¬ 
ber or recall that there are two types of vision, two types of sight that we 
use both during the day and at night and at all times. The important one, 
or one of the important ones, of course, is the direct straight-ahead sight. 

i 

275 As I hold this paper before me, I read these words with my direct, 
straight-ahead sight. Out of the corner of my eye, or the so-called peri¬ 
pheral sight, I see my hand here, but very dimly. I see this printing bet¬ 
ter with my direct sight if there is good contrast, that is, black on white, 
or white on black. If it were white on white, I would have a difficult time. 

I see it because I have good or fairly good illumination. 

So two factors are involved in my seeing this in the direct sight, 
good illumination, good contrast. 

I see my hand here because I have this out of the corner sight, but 
actually, in this room, I see it dimly because the background is rather brown 
and there is nothing to call it to my attention. 

Were there, however, good contrast, such as this paper on this back¬ 
ground, while I was reading this, I would note this much better out of the 
sight of my eye — were there better illumination, I would note it much bet¬ 
ter. 

And the third factor that we require or that is desirable in seeing 
out of the corner of our eye is motion. Were this to move, with such 
contrast and such illumination. 

So we have these two sights with these two factors in the direct vision 
required for better acuity, and these three factors from the side or out of 
tiie corner eye vision. 

276 Now, the car coming down the street is driven or steered by the 
driver, and he drives it or steers it according to the visual cues that he 
gets. If he sees something moving there, he tons to avoid it; and if he 
sees something here, he turns back again. 
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Now, if he were driving down the street, as you mentioned, Mr. 
Beasley, and he were looking in the direction as good driving practices 
teach us, with the low beam — we look — rather, the low beam, itself, 
is pointed to the right, in order perhaps to show us the shoulder of the 
road. It is manufactured that way. In order, perhaps, to show us pedes¬ 
trians coming over the curb, but mainly to keep our headlight from glar¬ 
ing at the on-coming driver. 

So his eyes also pointed to the right. Therefore, the good practice 
teaches us in driving to observe that towards the right of the road, keep 
our eyes in that direction, to some extent, because if we don’t, as we 
who drive well know, the beam coming towards us would strike our eyes 
and we would have glare. 

The glare that you mentioned that can come from raindrops, the 
light reflected from there, the glare that can come from the wet asphalt, 
dampened by the pools of water, but mainly the glare that comes from the 
on-coming headlight — 

Q. May I interrupt you there just a moment ? Does the time of day 
277 or night have anything to do with the effects of the glare ? A. The 
glare, of course, is bad any time. It is bad during the day. Were I to 
shine a light into my eye, it would be a few seconds or so before I could 
see. Certainly, at night, when the eye is adapted to darkness, when we 
walk into a movie house, it takes some time, because we have coming from 
the glaring lights on the outside, to adjust ourselves to the darkness. So 
it is much more distressing when it occurs at night, the glare. It requires 
much more time for recovery than it does during the day. 

Now, were this driver presumably, as your question stated, being 
attentive, watching, as good practice teaches us to, the right side of the 
road, seeing further on that right side, because that is the way the beam 
is so constructed, then out of the corner of his eye, he must then detect 
anything that is to either side of the center, certainly, of his hub cap, 
because he looks from right to left and left to right, but drives so that 
he is looking mainly over the top or to the right. Ther^ore,. anything 
that might be to the left or to the right of that center, more so to the 
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left, because therein is the dim light, he would have to pick up by means 

i 

of his out-of-the-corner vision. 

Now, you have mentioned that it is a misty night; the windshield wip- 

278 ers are going. As they go, they certainly are producing blind spots 

i 

before the eye every time they strike a place, depending on how fast the 
wiper goes. If it goes rapidly, he wouldn’t notice it; if it goes slowly, he 

would be more blinded and longer every time it struck the portion of his 

! 

view. 

We have those circumstances; and I think basically, or, in essence, 
that is about all you mentioned, except that we have this object, which we 

• I 

have assumed is to the left of his center line of vision, and he must see 
out of the corner of his eye. Assuming that at this moment, then that ob¬ 
ject would not be seen, could not be seen, in my opinion, unless it was 
good contrast, as we mentioned about this paper, j unless there were good 
illumination, where there would be reflection off the object, , or unless 
there were motion; and I think these three factors you said did not exist 
here. 

Q. Now, what do you mean by reflection off the object, Doctor? 

A. Well, we see objects by means of two phenomena: One is by silhou¬ 
ette, and one is by reflection. When a light a light strikes my face, it 
reflects off, and you see me. If I wore dark clothing or had a dark back¬ 
ground or velvet, there would be no reflection of light at all. The light 
would be absorbed. So that if there were a black velvet in the middle of 

279 the street, even with good light, since there is no contrast between 
that and the background, the driver would not know where the darkness 
ended and the velvet began. He would think they were all one and the same. 

Q. On that point, have there been tests in the field of your profes¬ 
sion to determine optical illusions or things of that kind without color con¬ 
trast? A. We have night blindness tests which, of course, incorporate 
this type of thing, when the light is gradually brighter until the individual is 
able to determine objects in any background of black; and that then de¬ 
termines his acuity at night, his night vision. 

Q. Have you any objects there that you could illustrate what you have 
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said? A. I have one here. From the background standpoint — a maga¬ 
zine just came in yesterday, and as I hold it up to His Honor and to the 
Jury, you may not see Dr. Louis Pasteur in that. That is background, 
but he is there, and he is shaded in black. You can see the word, "Scope, M 
because there is contrast. Even were I to put a bright light on there, you 
may now, but you don’t see much. There is a picture of a man on that 
background. 

Q. Now then, as I understand your testimony, silhouettes can be pro¬ 
duced only with the contrasting background? A. Silhouettes are produced 
280 basically where the object is dimmer than its background or the back¬ 

ground brighter than the object. 

MR. BEASLEY: I think that is all. You may inquire. 

CROSS EXAMINATION 
BY MR. BULMAN: 

Q. Dr. Lavine, in this particular instance, the car that was involved 
was a 1937 Ford automobile, with both headlights burning, and, as testi- ^ 
fied here by Mr. Gusek, was in good condition; and the object that was 
there in the street was in front of the left headlight; and he was looking 
straight forward and was very observant — is his testimony. Under those 
conditions, is it your testimony that until he got within 25 feet of the object, 
he would not be able to see it ? He doesn’t have to look to his side. He is look¬ 
ing directly in front of him. A. He is looking along the left axis of his car. 

Q. His testimony is not as to either axis; said he was very careful, 
a very bad night, he was looking directly in front of him, and that the object 
was in front of his left headlight. Now, under those circumstances, is it 
your testimony, under the conditions described to you by Mr. Beasley, 
that the driver could not have seen that object until he got within 25 to 30 feet of 
y 281 it ? A. I didn’t mean to say he could not have. I said it is possible that he 
would not have. And I must again mention that though light is important, and 
you say directly ahead of him, you mean — 

Q. That is the testimony. A. I realize that, but I must know what 
he means by that. But in any event, if he were looking directly ahead of him 
—and I must assume, then, directly over his left beam — again, I must say 
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that, as I mentioned before, illumination, though important, is not as 
important as contrast and background. Motion would not be so important 

• i 

in this case if he were looking directly ahead. 

i 

Q. Now, if there is contrast, then the object becomes more per- 

j 

ceptible; is that correct ? A. I might say, Mr. Bulman, perhaps to 
answer the question even more extensively, if the individual wears light 
clothes, ninety-five per cent of the light is reflected back, there is no 
question that she would be seen. If she wears dajpk cloths with a dark 
background, five per cent only, and that is all the light the driver has to 
see the object. j 

Q. Let me state my question again. A. Yes. 

Q. If there is contrast, however, the object is more visible ? 

282 A. Yes, Sir. 

i 

Q. And the degree depends upon the various factors ? A. That is 
right, sir. 

Q. Now, there is testimony here that there was a street light on 
this corner, there was a street light here, there was a street light here, 
and that coming towards the object, and in motion, was two lanes of traf¬ 
fic approaching her, both of which had their headlights on and they were 
approaching this dark object that was standing on the street. Wouldn’t that 
have caused, the lights coming toward him have caused a contrast? A. I 
think in that case, Mr. Bulman — and as I said before, we see objects 
mostly — I am answering your question — by silhouette and reflection, 
but at night, I think it is about eighty five or ninety per cent, objects are 
seen, rather, in eighty-five per cent of the cases by silhouette; so in this 
case, I must say it doesn’t make too much difference how much illumina¬ 
tion, again, he had. She should have been seen or could have been seen 
very well by silhouette. 

Does that answer the question ? 

Q. That is not the question I am asking you. The question is, if I am 
standing behind a black object and dressed in black, there is no reflection 
from my garments and, therefore, the light has to come closer to me to 
pick me up; isn’t that true? A. Yes, sir. 
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283 Q. However, if I am standing here and it is dark from where you 
are driving, or you are behind a beam of light coming toward me, or beams 
of light behind me, so I am silhouetted by reason of the background of 
light; doesn’t that cause perception? A. That is silhouette. 

Q. Wouldn’t that silhouette come into focus sooner than if there 
were no background of lights ? A. As soon as the background of lights 
strikes her by redirection or direct light. 

Q. So if there was reflection, shouldn’t he have seen her sooner 
than 25 feet? If there was light coming, shouldn’t he have seen her sooner 
than 25 feet? 

MR. BEASLEY: I object on the ground there is no such testimony. 

THE COURT: I overrule the objection. 

THE WITNESS: If, Mr. Bulman, your question asks whether, if the 
object was being struck by a light coming from the opposite direction, even 
vhen he was 100 feet away, then she would have — she should have — not 
would have, but should have been silhouetted at any time the beams struck 
her. I don’t know when that was. That is when she should be silhouetted; 

284 and, in my opinion, would or should have been recognized. 

BY MR. BULMAN: 

******* 

Q. Did you, from the time you were first asked to testify here in 
this case, examine the eyes of the driver of this car ? A. I have never 
seen the driver of the car, sir. 

Q. Doctor, isn’t it important, in determining the visual acuity that 
the particular eyes be examined to see what that particular person can do 
under certain circumstances ? A. True, the question did not say that he 
had normal vision. I should have asked what vision he lad. That is quite 

an important factor, of course. 

******* 

285 Q. So your answer to the hypothetical question that was propounded 
to you by Mr. Beasley is assuming that Mr. Gusek has normal vision; and 
normal vision is what ? A. Normal vision and normal night vision, too. 
Normal vision is 20-20, and normal peripheral vision as you test it. 
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Q. And neither of those two basic factors is known to you ? A. No, 

i 

sir. 

Q. Of this particular gentleman. A. That is right, sir. 

Q. Let me ask you this: With the identical facts as detailed to you by 

I 

Mr. Beasley, the identical night, there was a passenger in this automobile 
riding in the front seat with Mr. Gusek, who was driving the car, and seat¬ 
ed in the car with him, he was able to see Mrs. Pearce standing in the 
street 100 feet away from her. 

Let me repeat the question. The same circumstances and the same 
facts as detailed to you by Mr. Beasley. There was riding in this particu¬ 
lar automobile, with the conditions outlined to you, a passenger, who has 
testified that he saw Mrs. Pearce standing in the street when their car 
was 100 feet away from Mrs. Pearce. 

286 Do you want to change your opinion as to the visibility of the driver 

on this particular occasion ? 

MR. BEASLEY: If Your Honor please, I think there is one fallacy 
in the hypothesis counsel now puts. I concede that Mr. Couch gave a dif¬ 
ferent statement of differences, but from a time factor, the testimony of 
both is that they saw about the same time. 

THE COURT: I think the proper question would be, if there was an 
individual who saw it at that distance, whether that would change his view. 

MR. BULMAN: I adopt Your Honor f s suggestion. 

BY MR. BULMAN: 

Q. If there was an individual in the car who saw this object 100 feet 
away from the object, would that change your view as to her being capable 
of being seen there ? A. It certainly — I did not say that she wasn’t capa¬ 
ble of being seen prior to that. She might have been capable. I just said 
it is possible she may not have been seen up until 25 or 30 feet. But now 
your question is, if he saw her, would he not have been able to see her 
at the same time. I would say, then, that is not a question of ophthalmology. 
That is a question any of us can answer. Was he looking in the same posi¬ 
tion at the same time, had she turned, was there reflection; or, if he saw 
her, with the contrast and everything being the same, certainly the driver 
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should have seen her under the same circumstances. 

287 

Q. Your answer, then, Doctor, is if the passenger under the same 
circumstances in the same automobile with the same weather conditions, 
with everything else being constant, no variable being changed, if he saw 
her 100 feet away from the object, should then not the driver have seen her 
100 feet away from her ? A. I know I shouldn’t interpolate here. The 
condition was a little different. He was not the driver. If he were the 
driver and had seen her, certainly the driver should have seen her. 

Q. The passenger. A. The passenger did see her. 

Q. The passenger. A. He wasn’t sitting in the same place. 

Q. Sitting in the same seat with him. A. I should say he should 

have seen her about the same time, without any question. 

* * * * * * * 

289 MR. BEASLEY: Ladies and gentlemen, I have the consent of the 
Court and counsel to state that Mrs. Gusek is not well enough to be called 
as a witness, and for that reason will not be called to testify. 

Whereupon — BURTON H. SEXTON 

was called as a witness by and on behalf of the Defendant * * * : 

290 DIRECT EXAMINATION 

BY MR. BEASLEY: 

******* 

Q. What is your business or occupation ? A. I am fully employed 
as senior traffic engineer at the Capital Transit Company, and I am also a 
traffic and transportation consultant. 

Q. What is traffic or transportation consultant ? A. Well, it deals 
with, among other things, conducting traffic surveys to analyze various 
traffic problems and to correct these problems by certain traffic engineer¬ 
ing techniques. It also applies to the calculation of speeds from skid marks 
and various things applying to vehicle motion. 

Q. What education or training have you had as a traffic engineer ? 

A. I received my B.E. degree in Air Transportation Engineering at Purdue 
University in 1949. I was a Graduate Fellow in Highway and Traffic Engineer 
ing at Yale University — 
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MR. BULMAN: I am satisfied as to his qualifications, Mr. Beasley. 

* * * BY MR. BEASLEY: 

291 Q. Now, with respect to speeds as distance traveled and things in¬ 
volved, engineering-wise, in the operation of an automobile, will you state 
what those variable factors are ? A. Well, the three basic things con¬ 
cern stopping the vehicle, and that includes driver perception and reaction 
time. That is, the length of time it takes a person, when he first sees an 
object, to take his foot from the accelerator to actuate the brake. 

Q. You call that what, now? A. That is driver perception-reaction 
time. Secondly, there is the brake lag time, which is the length of time 
necessary for a person to accuate the brake once his foot is upon the brake 
pedal. The third thing is the braking distance, which is the amount of 
time necessary for the person to fully accuate the brakes to stop the vehi¬ 
cle. 

There are many other variables that enter into this. One is the type 
of roadway surface, whether or not it is wet or dry, the coefficient of 
friction of that surface, whether or not there is a grade present upon the 
surface; the reaction time of the individual, which would apply to the 
perception-reaction time; the condition of the brakes; the amount of tread 
upon the tires; and all those various things, and also the atmospheric con- 

292 ditions would have some effect on it. 

Q. Are you familiar with Connecticut Avenue, particularly the area 
just north of the light at the entrance to the Zoological Park? A. Yes, sir, 

I am. 

Q. Do you know, of your own knowledge, whether there is a grade 
there or not? A. There is a grade. There is a plus grade or up-hill grade 
of about 4 per cent that starts somewhat south of the Zoo entrance and con¬ 
tinues to a point 250 feet north of the Zoo entrance. At that point, there is 
a downgrade of 2 per cent between that point of 250 feet to approximately 
Macomb Street. 

Q. So that as you approach Devonshire Place, there is a slight down¬ 
grade going north ? A. Yes, sir, there is. 

Q. Do you know the surface of that roadway ? A. Yes, sir. At 
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this time, two years ago, it was an asphalt-type surface. 

Q. Now, assume, if you will, please, that an automobile is travel¬ 
ing about 25 miles per hour on the type of roadway surface such as Connecti¬ 
cut Avenue was and is, and the driver sees an object or is alerted to dan¬ 
ger in some way — * * * From the moment when a driver is alert- 

293 ed to danger, what is the reaction time before he can do anything about it? 

A. Zero point 75 seconds for an average person. 

THE COURT: Will you repeat that ? 

THE WITNESS: Three-fourths of one second, sir. 

BY MR. BEASLEY: 

Q. tVhen he can do something about it, after the lapse of that three- 
quarters of a second, what further reaction or lag times are involved be¬ 
fore he can bring a vehicle to a stop? A. Well, there is the brake lag 
time, which is about five-one-hundredths of a second; and then the braking 
distance, itself, which is computed from the formula braking distance 
equals the speed squared over a constant of 30 times the coefficient of 
friction. The coefficient of friction in this case is 0. 67. 

294 Q. Now, could you figure out and tell us on this roadway, proceeding 
north, downgrade, on a wet surface, how long it would have taken a driver 
to stop, proceeding at a speed of 25 miles an hour, commencing at the 
moment when he became alerted to danger and the necessity for making a 
stop? A. Yes, sir. At 25 miles an hour, his stopping distance, which 
would be the total of the brake lag distance and the vehicle braking dis¬ 
tance, would be approximately 33 feet. 

* * * * * * * 

296 THE WITNESS: Must be a case of nerves, or something, because 

I failed to make my division correctly. He would require 37 feet to stop. 

He would be traveling at the rate of 37 feet pet second when he was going 
25 miles an hour. 

BY MR. BEASLEY: 

Q. Then you take three-fourths of that; don't you? A. Yes, sir, 
that is correct. I beg your pardon. Or his reaction time would require 
28 feet. 
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MR. BULMAN: That is better. j 

THE WITNESS: Or a total distance of 59 feet. 

* 

BY MR. BEASLEY: j 

Q. Now, from an engineering standpoint, can you determine rate 

* 

of speed by the distance of skidding or movement after brakes are applied? 

299 THE WITNESS: I can’t specifically, Your Honor, since there were 

^ i 

no skid marks produced. 

THE COURT: Well, but he mentioned the length of the skidding, I 
believe. 

I 

THE WITNESS: Yes, sir. Based on a speed of 25 miles an hour, 
which is the speed limit in that area, a vehicle going at that rate of speed 
would have produced a skid equal to approximately 31 feet, so that any 
skid that would be less than that would be at a lesser speed. 

THE COURT: Just a minute. When you speak of skidding that way, 
you mean skidding which brought the car to a stop ? 

THE WITNESS: Yes, sir, I do. | 

MR. BULMAN: This car was never brought to a stop. 

THE COURT: I don’t think your question povers that. 

MR. BEASLEY: I specifically, in view of the testimony, Your Honor, 
brought it to an exhaustion of momentum. 

THE COURT: I don’t think that is a question that the witness is 
answering, then. 

MR. BEASLEY: Yes. 

THE COURT: I think you assumed that the skidding brought the car to 
a stop. 

THE WITNESS: Well, sir, in anything like this, the skid has to be 
a straight skid, so that any swerving to the side, such as I understand hap- 

300 pened in this case, would dissipate the energy that would require 
the car to stop in a shorter distance. 

BY MR. BEASLEY: 

Q. Would you elaborate on that just a little ? What do you mean by 
that ? Can you give us a little more detail ? What do you mean by exhaust¬ 
ing the energy? A. Well, any moving object creates a certain amount of 



energy and it must be dissipated in some manner or means in order for 
the vehicle to stop. A car moving at, say, 25 miles an hour, produces 
so much energy. It either has to dissipate that energy by friction between 
the tire surfaces and the pavement, or swerving, which again would dis¬ 
sipate that same energy, or by hitting an object, such as a curb, or another 
automobile. The greater amount of energy that is produced by the object 
at greater speeds, that causes greater damage, in other words. 

Q. Now, in answering the prior question, I understood you to give 
certain information, but then you said that a side sway or skid would have 
a certain effect. Would you elaborate on that ? What do you mean by that ? 
A. Well, my understanding would be that it would — a swerving motion of 
that type would be more severe and would tend to dissipate the energy at 
a more rapid rate than if the car proceeded in a straight path. 

301 Q. Now, with that kind of a skid, swinging-swaying-around skid, 
could you tell us approximately how fast the car was going when the brakes 
were applied under the facts I stated, to wit, a skid of about 10 feet, with 
the rear end going around sideways to a point where the automobile winds 
up with the rear end slightly ahead of the front, a little north, that is, 

of a 90-degree angle swing ? A. There isn’t any way that I can estimate 
that as you have stated it, sir. The only thing that I can base my answers 
upon are these things: If a vehicle is traveling in a straight line, it takes 
so many feet skidding with which to bring it to a stop. At 25 miles an 
hour, it will be approximately 31 feet. At 20 miles an hour, it will be 
approximately 20 feet. So it would be my opinion that the speed would 
be some place between; but I have no way of knowing exactly what the speed 
would be. 

THE COURT: You again assume that the skidding brought the car 
to a stop, I take it ? 

THE WITNESS: Yes, sir. * * * 

BY MR. BEASLEY: 

Q. Would you tell me, please, how far would an automobile skid 
on this same type surface, with the same weather conditions and the same 

302 grade, if it had been going 38 or 38 miles an hour? 
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MR. BULMAN: And come to a standstill. Ij think he ought to add 
that. That is basic. 

i 

i 

THE COURT: Yes. You mean coming to a standstill? 

MR. BEASLEY: Coming to a standstill. i 

THE WITNESS: Coming to a complete stop would require approxi¬ 
mately 70 feet. 

BY MR. BEASLEY: j 

Q. Would require approximately 70 feet of skidding ? A. Yes, sir. 

i 

4c # 4c 4c 4t 4c 4c 

i 

303 CROSS EXAMINATION j 

BY MR. BULMAN: 

| 

4c 4c 4c 4c 4c | 4c 4c 

Q. In other words, any automobile of any make, traveling at 25 
miles an hour, goes how many feet per second? j 

j 

4c 4c 4c 4c 4c | 4c 4c 

i 

304 A. I have it here. I am sorry. It is 37 feet per second. 

4c 4c 4c 4c 4c 4c 4c 

Q. How many seconds does it take to get your foot off the accelerator 
onto the brake ? A. Three-fourths of a second. * * * 

Q. I think you told us, taking three-fourths of 37 gives you 28 feet? 

305 A. Yes, sir. 

* * * Q. Now, even after you take your foot off the accelerator and 
put it on your pedal, there is a differential in space of time until you are 
actually able to apply it; isn’t there ? A. Yes, sir. 

Q. What is that known as ? A. Brake lag. 

Q. What is that ? A. About five one-hundredths of a second. 

Q. What is that transmitted into feet ? A. Approximately 2. 

Q. So that going at 25 miles an hour, your car would be traveling 30 
feet before you could get your foot down on the brake pedal and your brakes 
would then start taking hold; isn’t that true ? A. That is correct. 

4c 4e 4c 4c 4c 4c * 

Q. All right. Now, you have examined this particular roadway which 
we have in question today ? A. That is correct. 
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Q. At or near Devonshire Place on Connecticut Avenue ? A. I 
have, sir. 

******* 

309 BY MR. BULMAN: 

Q. If the back of the car skidded around and went down the street 
some distance, or 10 feet, adopting what Mr. Beasley said, and then 
straightened out without ever stopping, and continuing on, can you math¬ 
ematically and accurately tell us as to the speed of that vehicle ? A. You 
can, provided that the skid marks remained on the pavement and the exact 
measurements of the location of the vehicle at the point when the momen¬ 
tum stopped or maintained or went on. 

Q. There is testimony here, Mr. Sexton, there were no skid marks 
on the surface, and there were no skid marks made, as far as we know. 

Can you then determine ? A. That is why I attempted to say that I could 
not under those conditions. 

******* 

310 (Witness excused.) * * * * * 

312 May 26, 1955 

The above-entitled cause came on for further hearing before the 
HONORABLE JENNINGS BAILEY, United States District Judge, at 
10:00 a. m. 

******* 

313 THE COURT: * * * Now, can you gentlemen give me any definite 
idea how long you will take to finish testimony ? 

MR. BEASLEY: If Your Honor please, I have one doubtful witness, 
to be quite candid with you. 

* * 1 * * * * * 

MR. BEASLEY: * * * Aside from that question, which I will neces¬ 
sarily have to resolve very quickly, I have merely some traffic regulations, 
a weather report to submit to you to conclude the Defendant’s case. 

MR. BULMAN: In so far as I am concerned, Your Honor, I have 
just one request to make of the Court, and that is the admission of one 
further traffic regulation concerning the distance the headlights should 
cast the light. 
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MR. BEASLEY: Is that the low beam? 

MR. BULMAN: Yes, the low beam. 

MR. BEASLEY: Well, I will be interested in seeing it. I couldn't 
find it. I read and read and read. I couldn't find where they prescribed 
the distance for the low beam. Excuse me a moment, sir, may I get mine ? 

THE COURT: Yes. j 

MR. BULMAN: I invite Your Honor's attention to Page 47 at the bot¬ 
tom of the page; and then, Your Honor, going down to (c): 

"All road-lighting beams shall be so aimed and of sufficient 

intensity to reveal a person or vehicle at a distance of at least 100 

! 

feet ahead on a straight level road." 

i 

MR. BEASLEY: Under what weather conditions? 

MR. BULMAN: Well, that is the regulation. 

THE COURT: The question is whether or not you object to it. 

MR. BEASLEY: Ido, sir. 

THE COURT: I think it is objectionable on this ground. It was a part 
of your case-in-chief. 

315 MR. BULMAN: I had no proof of that. 

THE COURT: In your opening statement or in your complaint, you 
didn't charge any failure on the part of the lights in the car. 

MR. BULMAN: I think I did. 

MR. BEASLEY: His Honor is right on that. Failure to maintain 
lookout, failure to have car under reasonable control, failure to yield right- 
of-way, and speed. I think my recollection is serving you well on that. 

THE COURT: We will see. 

* ****** 

MR. BULMAN: Your Honor, may I at this time include it as an alle¬ 
gation of negligence in view of the fact it has been brought out ? 

316 THE COURT: Did you take his deposition beforehand? 

MR. BULMAN: Ye^ sir. 

THE COURT: Do you object? 

MR. BEASLEY: Yes, Ido, sir. 
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THE COURT: I sustain the objection. You took his deposition. You 
could have found that out then. 

MR. BULMAN: I found it out, Your Honor. 

THE COURT: You made no change in your statement. 

MR. BULMAN: Let me see my pre-trial allegations. 

THE COURT: It is not very different. 

MR. BULMAN: Well, then, is Your Honor going to preclude me from 
relying on that ? 

THE COURT: If there is objection, I will. 

MR. BULMAN: May I comment on the fact that he was driving a car 
that only was capable of casting a beam 25 feet? I think I can comment on 
that. 

THE COURT: Well, you can comment on what he testif ied, but you 
cannot rely on the traffic regulations. 

MR. BULMAN: Very well. 

THE COURT: I have been thinking about this ever since you raised 
that question. 

MR. BULMAN: I guess it was so uppermost in my mind that I forgot 
to include it. Formally, for the record now, Your Honor, I ask leave of 
the Court to submit the regulation upon the theory that I wish to amend my 

317 complaint and pre-trial order to include the allegation of failing to 

comply with the regulation; and I understand Your Honor is denying it ? 

THE COURT: Yes. 

******* 

322 MR. BULMAN: Your Honor, I am going to ask for your damages 
prayer which I have written out, and which Your Honor, of course, will 
give as he adapts it; and also a breach of the regulations which I have 
listed. 

THE COURT: The breach of the regulations, if the collision was 
brought about by that in whole or in part, then they are relevant, and 
it would be negligence; but if not, they need not consider them. 

MR. BULMAN: Your Honor has ruled out the violation of that regu- 

323 lation ? 
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THE COURT: Yes. 

* * * 4c * j * * 

324 THE COURT: Paragraph 134 (c), I deniedjto start with; and I deny 
the conclusion at the bottom. I will charge the Jury if either party vio¬ 
lated any regulation and that violation was the cause or contributing as a 
cause to the collision, then that violation would be negligence; but it is not 

negligence unless it does do so. 

♦ * * * * * * 

336 CHARLES B. JENNINGS 

was called as a witness by and on behalf of the Defendant * * * : 

337 DIRECT EXAMINATION ; 

BY MR. BEASLEY: ! 

4c 4c 4c 4c * 4c 4c 


Q. Do you remember a date in December 1952 when an accident 
occurred at the intersection of Connecticut Avenue and Devonshire Place ? 

j 

A. Don’t remember the date. 

Q. By saying you don't remember the date, does that mean — 

A. I remember the incident. 

Q. You remember the incident. Can you identify the incident for 
us as to where or what was involved? A. There was an accident where 
a lady had been hit just about in the vicinity of Devonshire Place, which is 
the end of the Klingle — the bridge over the valley there, as I was driving 
338 down Connecticut Avenue, south. 

Q. What time of day or not did this occur, when you came to the 
intersection? A. I would say approximately 5:30, or thereabouts. 

Q. When you first saw the lady, where was she ? A. She was to 
the left of my car, on the street. 

Q. Can you locate her position in reference to Devonshire Place ? 

i 

A. Well, it was just in the immediate vicinity. I couldn't pick out the 
exact spot. 

Q. What did you do, sir? A. I continued on to where you turn 

into the Kennedy-Warren to take my car down and park it. 

* 

4c 4c 4c 4c 4c 4c 4c 


! 




339 Q. * * * what the weather conditions were as you were driving south 
on Connecticut Avenue on that occasion, the precise date of which you can’t 
recall? A. To the best of my information and belief, the weather was 
poor at that time. It was either raining or misting. The visibility was 
dark. 

Q. And on that occasion, do you recall what the traffic conditions 
were ? A. There was traffic moving. There was traffic ahead of me 
and some in back of me. 

Q. What was the northbound traffic condition ? A. There was 
some northbound traffic. 

Q. When you reached the intersection of Connecticut Avenue and 
Devonshire Street, will you tell us what the traffic conditions were ? 

A. Well, ahead of me, to the best of my memory, there was a cab, and 
ahead of him a bus. I had been following the bus, and the bus proceeded 
on; and to my recollection, the cab pulled up the side of the curb about a 
hundred yards from the intersection. 

Q. With respect to northbound traffic, did you see any at the inter¬ 
section? A. Northbound? Yes, there was some traffic. 

340 * * * (Witness excused.) 

******* 

341 MR. BEASLEY: This Weather Report shows that on the 10th of De¬ 
cember, 1952, 1 one-hundredths of an inch of rain fell between 12 and 
1:00 p. m. Eight one-hundredths, I guess that this is, between 12:01 and 
1:00. It shows the one-hour bracket, in other words, which is headed 
here, ”1 o’clock. ” But the starting for the entire day is ”1” and it ends 
with ”12. ” So I think that must be what it is, if Your Honor please. 

Then the two o’clock hour showing is 8 one-hundredths; the three 
o’clock hour shows 22 one-hundredths. These being the fractions of an 
inch of rainfall, as the report shows. Four o’clock shows 17 one-hundred- 

i 

ths. Five o’clock shows 5 one-hundredths; and six o’clock, 2 one-hun¬ 
dredths of rainfall during the afternoon of the 10th of December, 1952. 
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MR. BEASLEY: Now, if Your Honor please, as stated to you at the 
bench, I wish to offer in evidence Section 53 of the Traffic and Motor Vehi- 
cle Regulations for the District of Columbia, which provided at that time: 

. j . s 

’’Every pedestrian crossing a roadway at any point other than 

342 within a marked crosswalk or within an unmarked crosswalk at an 
intersection, shall yield the right-of-way to all vehicles upon the 

i 

roadway. ” 

And I also wish to offer in evidence Section 57 of the Traffic and 

i 

Motor Vehicle Regulations for the District of Columbia then in force and 
effect, which provides: 

”No pedestrian shall cross a roadway at any place other than 
by a route at right angles to the curb or by the shortest route to the 
opposite curb, except in a crosswalk. ” 

If Your Honor please, I have previously had identified three street 
scenes, photographs, and one automobile. I am under the impression they 
have been received in evidence, but I would like to be sure. 

THE COURT: Let them be admitted. 

* * * * * * * 

343 COURT’S CHARGE TO THE JURY 

THE COURT: Members of the Jury, the Plaintiff, Mrs. Estelle 
Pearce, has brought this suit against the Defendant, John J. Gusek, seek¬ 
ing to recover compensation for injuries which she suffered by reason, 
as she claims, of the negligent conduct of the Defendant Gusek. 

Now, negligence is simply this: It is the failure to exercise that 
degree of care which an ordinarily careful person would exercise at the 
particular time, at the particular place, and under tie particular circum¬ 
stances; and generally, when one falls to exercise that degree of care, 
aid as a result of the failure, another person is injured, the injured per- 

344 son is entitled to recover compensation. 

Now, in this case, the Plaintiff, or the pedestrian, was crossing 
Connecticut Avenue at a point nearly opposite the Kennedy-Warren Apart¬ 
ments, and the Defendant Gusek was driving his car in a northerly direc¬ 
tion from a point to the west of where the collision occurred, the entrance 



339 Q. * * * what the weather conditions were as you were driving south 
on Connecticut Avenue on that occasion, the precise date of which you can’t 
recall? A. To the best of my information and belief, the weather was 
poor at that time. It was either raining or misting. The visibility was 
dark. 

Q. And on that occasion, do you recall what the traffic conditions 
were ? A. There was traffic moving. There was traffic ahead of me 
and some in back of me. 

Q. What was the northbound traffic condition ? A. There was 
some northbound traffic. 

Q. When you reached the intersection of Connecticut Avenue and 
Devonshire Street, will you tell us what the traffic conditions were ? 

A. Well, ahead of me, to the best of my memory, there was a cab, and 
ahead of him a bus. I had been following the bus, and the bus proceeded * 
on; and to my recollection, the cab pulled up the side of the curb about a 
hundred yards from the intersection. 

Q. With respect to northbound traffic, did you see any at the inter¬ 
section? A. Northbound? Yes, there was some traffic. 

340 * * * (Witness excused.) 

******* 

341 MR. BEASLEY: This Weather Report shows that on the 10th of De- 
cember, 1952, 1 one-hundredths of an inch of rain fell between 12 and 
1:00 p. m. Eight one-hundredths, I guess that this is, between 12:01 and 
1:00. It shows the one-hour bracket, in other words, which is headed 
here, "1 o’clock.” But the starting for the entire day is ”1” and it ends 
with ”12. ” So I think that must be what it is, if Your Honor please. 

Then the two o’clock hour showing is 8 one-hundredths; the three 
o’clock hour shows 22 one-hundredths. These being the fractions of an 
inch of rainfall, as the report shows. Four o’clock shows 17 one-hundred¬ 
ths. Five o’clock shows 5 one-hundredths; and six o’clock, 2 one-hun¬ 
dredths of rainfall during the afternoon of the 10th of December, 1952. 



MR. BEASLEY: Now, if Your Honor please, as stated to you at the 
bench, I wish to offer in evidence Section 53 of the Traffic and Motor Vehi- 

. i • 

cle Regulations for the District of Columbia, which provided at that time: 

' i 

’’Every pedestrian crossing a roadway at any point other than 

342 within a marked crosswalk or within an unmarked crosswalk at an 
intersection, shall yield the right-of-way to all vehicles upon the 
roadway. ” 

And I also wish to offer in evidence Section 57 of the Traffic and 

. i 

Motor Vehicle Regulations for the District of Colombia then in force and 

■ ! 

effect, which provides: 

”No pedestrian shall cross a roadway at any place other than 
by a route at right angles to the curb or by the shortest route to the 
opposite curb, except in a crosswalk. ” ; 

If Your Honor please, I have previously had identified three street 

j 

scenes, photographs, and one automobile. I am under the impression they 

• j . jj 

have been received in evidence, but I would like to be sure. 

THE COURT: Let them be admitted. 

* * * * * * * 

343 COURT’S CHARGE TO THE JURY 

THE COURT: Members of the Jury, the Plaintiff, Mrs. Estelle 
Pearce, has brought this suit against the Defendant, John J. Gusek, seek¬ 
ing to recover compensation for injuries which she suffered by reason, 
as she claims, of the negligent conduct of the Defendant Gusek. 

Now, negligence is simply this: It is the failure to exercise that 
degree of care which an ordinarily careful person would exercise at the 
particular time, at the particular place, and under Ihe particular circum¬ 
stances; and generally, when one fails to exercise that degree of care, 
and as a result of the failure, another person is injured, the injured per- 

344 son is entitled to recover compensation. 

Now, in this case, the Plaintiff, or the pedestrian, was crossing 
Connecticut Avenue at a point nearly opposite the Kennedy -Warren Apart¬ 
ments, and the Defendant Gusek was driving his car in a northerly direc¬ 
tion from a point to the west of where the collision occurred, the entrance 
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to the Zoo Park. 

Now, it is incumbent upon the driver of a car to exercise that de¬ 
gree of care which an ordinarily prudent driver would exercise. It is 
incumbent on him to keep the proper lookout, to keep his car under rea¬ 
sonable control, to look out for pedestrians and other vehicles, not to 
drive at excessive speed, and, as I said, to take reasonable care in the 
manner in which he drives. 

In addition to those general principles which are a matter of com¬ 
mon sense, the authorities of the District of Columbia have promulgated 
certain regulations which are binding upon the drivers of cars within the 
District of Columbia on the streets of the District. 

Among those are these: 

”No person shall drive a vehicle on a street or highway at 
a speed greater than is reasonable and prudent under the conditions 
and having regard to the actual and potential hazards then existing. 
In every event speed shall be so controlled as may be necessary to 
345 avoid colliding with any person, vehicle, or other conveyance on 

or entering the street or highway in compliance with legal require¬ 
ments and the duty of all persons to use due care." 

Generally speaking, if a person, a driver of a car fails to observe 
that regulation, and his failure contributes as a cause to a collision, 
then he is negligent and responsible. 

Another provision is limiting the speed at this particular place 
where the collision occurred at 2 5 miles per hour. 

Another: 

TT The driver of every vehicle shall, consistent with the re¬ 
quirements of other provisions, drive at an appropriate reduced 
speed when approaching and crossing an intersection." 

Again: 

M When traffic control signals are not in place or not in opera¬ 
tion, the driver of a vehicle shall yield the right-of-way, slowing 
down or stopping if need be to so yield, to a pedestrian crossing 
the roadway within a crosswalk when the pedestrian is upon the 
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half of the roadway upon which the vehicle is traveling, or when the 

I 

pedestrian is approaching so closely from the opposite half of the 
roadway as to be in danger." j 

Then, limiting pedestrians: 

346 "No pedestrian shall suddenly leave a curb or other place of 
safety and walk or turn into a path of a vehicle which is so close that 
it is impossible for the driver to yield." j 

i 

Now, a crosswalk may be marked by white lines, but in the absence 

i 

of such lines, the crosswalk is within the imaginary lines produced by the 
lines of a sidewalk across the intersection; and in this case, there was a 
crosswalk on each side of Devonshire Place at its intersection with Con¬ 
necticut Avenue, that crosswalk being the lines within the sidewalk on 

I 

Devonshire Place produced across Connecticut Avenue. 

Another provision is — and this would be the law without this pro¬ 
vision: 

"An operator shall, when operating a vehicle, give his full 
time and attention to the operation of the same." 

Now, it is important for you in this case to determine where this 
collision occurred. That is not the deciding issue in the case, but upon 
it depends the application of certain of these regulations. 

Was she struck within the crosswalk; or was she struck merely 
within the intersection, but not upon any crosswalk? As I have said be¬ 
fore, if she was in a crosswalk, she had the right-of-way. If she was not, 
the automobile had the right-of-way. 

347 Now, this question of right-of-way, however, is not a determining 
issue necessarily, because while a person has a right to assume that 
others will observe the regulations, and if not in the right-of-way will 
yield the right of way, that does not excuse either the driver of a car or 
a pedestrian, if either of them sees that the other is not yielding the 
right-of-way, from due care still to avoid a collision. 

Now, the first issue for you to decide in this case is whether or not 
the Defendant was driving his car in a negligent manner, either by reason 
of a failure to observe that degree of care which an ordinary careful 
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person would exercise, or whether he failed to observe some traffic regu¬ 
lation, the effect of which would have been a cause or a contributing cause 
for this collision. 

If he was negligent, then, in the absence of negligence on the part 
of Mrs. Pearce, he would be liable to her for the result of this collision. 

On the other hand, if Mrs. Pearce was, herself, negligent, if she 
failed to exercise that degree of care which an ordinarily prudent pedes¬ 
trian would exercise, keeping a proper lookout upon what vehicles are 
approaching, and to take reasonable care herself, generally speaking, if 
she failed to do so, if she, herself, was negligent, and her negligence in 

348 any manner contributed to this accident, then she could not recover by 
reason of her contributory negligence. 

But even if both parties were negligent, you should consider this 
further question: That is, whether or not the Defendant had the last clear 
opportunity, in the exercise of reasonable care, to avoid this collision. 

That rule is dependent upon these conditions: First, was Mrs. 
Pearce in a position of danger? Second, was she oblivious of her danger 
or unable to extricate herself from her position of danger? Third, did 
the Defendant know of her position of danger, or, if he did not, did he 
fail to know of it by reason of failure to keep a proper lookout; and fourth, 
did the Defendant, under all those circumstances fail to use due care to 
avoid a collision with the means available to himself to avoid a collision? 

That is to say, a negligent Defendant will be held liable to a negli¬ 
gent Plaintiff, if the Defendant, aware of the Plaintiffs peril, or only 
unaware of it through neligence or carelessness, had, in fact, a later 
opportunity than the Plaintiff to avert or avoid a collision. 

Now, in such a case as that, even though the Plaintiff, herself 
was negligent, if the Defendant had the last clear opportunity, under the 
conditions I have stated, to avoid a collision, and failed to exercise the 
means within his power to avoid it, he would still be liable. 

349 Now, in addition to the general proposition that a pedestrian must 
exercise due care, the traffic regulations provide that: 

"Every pedestrian crossing a roadway at any point other than 
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within the marked crosswalk or within an unmarked crosswalk at an in- 

* i 

; / 

tersection, shall yield the right-of-way to all vehicles upon the roadway. 

That is to say, if the Plaintiff was not within a crosswalk at the 
time of the collision, then the automobile had the right-of-way. But as 
I told^ou before, in either case, either party must exercise due care, 
even though the other party might not yield the right-of-way. 

Another provision: 

"No pedestrian shall cross the roadway at any place other 

I 

than by a route at right angles to the curb or by the shortest route 

j 

to the opposite curb, except in a crosswalk. M 

In other words, if the Plaintiff was neither in the intersection nor 
within a crosswalk, but if she was on the highway beyond an intersection 
or beyond a crosswalk, then it was her duty to follow this last provision 
as to crossing at right angles. 

These are issues for you to determine. They are questions of fact; 
and it is your exclusive province to determine those questions. If I have 
350 expressed any opinion as to a fact during the trial of this case or in 
this charge, you are in no manner bound by my opinion as to a fact that 
I may have expressed, because those questions are yours and yours only. 

Now, the burden is upon the Plaintiff to prove her right to recover by 
the greater weight of the evidence. That is not a question of the number 
of witnesses on both sides. But there is no presumption of negligence on 
either side, and where a party claims negligence, it is incumbent upon the 
party claiming negligence to establish that by the greater weight of the evi¬ 
dence. 

It is for you, as I said, to determine that question. You are the ex¬ 
clusive judges of the credibility of the witnesses who have testified before 
you. You should consider their appearance on the stand, the manner of 
testifying; whether a witness is frank or evasive in answering; whether 
a witness' testimony is consistent as a whole or consistent or not with 
statements that the witness may have made at some previous time, whe¬ 
ther in writing or under oath or orally. You should consider the interest 
which a witness may have in the result of this case. The parties, themselves. 
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are, necessarily interested in the result of this case. Or if you find 
anything in your findings of fact that would tend to bias or color the testi- 

351 mony of a witness, take that into consideration in weighing the testi¬ 
mony of that witness. And if you find that any witness has wilfully testified 
falsely as to any material fact as to which that witness could not reason¬ 
ably be mistaken, you may disregard the testimony of that witness in whole 
or in part, as you deem fit. 

Now, in considering your verdict, if you find that the Plaintiff has 
not shown by the greater weight of the evidence that the driver of this car 
was negligent, either on general principles, as I have stated, or by reason 
of some violation of traffic regulations, then your verdict should be for 
the Defendant, and you should go no further. 

On the other hand, if you find that he was negligent, and that his 
negligence caused this accident, then consider whether Mrs. Pearce, her¬ 
self, was negligent. As I have told you before, if she was negligent, gen¬ 
erally speaking, she cannot recover. But if both parties were negligent, 
then consider the question of the last clear chance, as I have indicated, 
whether or not, in spite of the Plaintiffs negligence, the Defendant still 
had the last clear opportunity within the means within his power to avert 
the collision. If so, your verdict will still be for the Plaintiff. 

352 In the first place, as I said before, if the Defendant was not negli¬ 
gent, you need go no farther, and find for the Defendant. But if you find 
for the Plaintiff, then you should fix such sum of money as, in your minds, 
would fairly, reasonably and adequately compensate her for the results of 
this collision, for her physical injuries, for her physical and mental suf¬ 
fering consequent upon those injuries, for any loss of time or earnings or 
earning power brought about by those injuries, for all reasonably neces¬ 
sary medical and hospital expenses resulting from this collision, for any 
loss of health resulting from this collision, for any disfigurement resulting 
from this collision; and if you find that any of these items of damages are 
likely to continue in the future, take that into consideration in fixing the 
amount of her recovery. 

As I said before, it is necessary for her to show the liability of 



the Defendant by the greater weight of the evidence. It is also necessary 
for her to show by the greater weight of the evidence what injuries, pain, 
suffering, expenses, loss of wages and earning power resulted from this 
collision. 

If counsel have any objections, step to the bench and I will hear 

them. 

******* 

353 MR. BULMAN: For the purpose of the record. Your Honor, I again 

renew my request — 

THE COURT: For the charge as to the lights ? 

MR. BULMAN: — that the regulation. Section 134 (c) as to the lights 
should have been admitted and Your Honor should have allowed me the 
right — 

THE COURT: You don’t charge in your complaint any defect in the 
lights. I am still of the same opinion. You take your exception. 

MR. BULMAN: Right. 
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APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

BRIEF FOR APPELLEE 

COUNTER-STATEMENT OF THE CASE 

Counsel for appellee does not doubt but that counsel for appellant 
has made a sincere attempt to present a complete and fhir statement of 
the case in the brief for appellant. But it appears to counsel for appellee 
that the statement is biased by the interest or viewpoint of appellant. That 
is, the statement reflects appellants viewpoint as to what was established 
by the evidence. Since the appeal is from a judgment for appellee upon 
the verdict of the jury, the facts are necessarily those which the jury 
was warranted in finding from the evidence in favor of appellee. However, 
appellants first point on argument is that the verdict of the jury was 
clearly and manifestly against the weight of the evidence; and counsel 
for appellee will present the relevant facts which the jury were entitled 
to find from the evidence in answering that point on argument. In view 
of this presentation, counsel for appellee will not attempt to make a com¬ 
plete restatement of the case, in order to avoid unnecessary duplication. 
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SUMMARY OF ARGUMENT 

I. Issues of Fact Were Presented For Decision By the 
Jury, And the Verdict Is Supported By and Based 
Upon Substantial Evidence 

Appellant picks and chooses the facts favorable to her contentions 
and draws therefrom the inferences she desires to draw; but the jury was 
not obliged to accept appellants version of the facts. The evidence war¬ 
ranted the jury in finding that appellee was not negligent in the operation 
of his automobile, in not seeing appellant sooner than he did, and in trying 
to avoid striking appellant after seeing her. The evidence also warranted 
the jury in finding that appellant was guilty of contributory negligence in 
standing in the street on a dark, rainy night while dressed in dark clothing, 
thereby making it difficult, if not impossible, for motorists to see her 
until they were close upon her; or in finding that she was walking diagon¬ 
ally across the intersection, not in a crosswalk; or in finding that she 
turned around and stepped into the side of appellee 1 s automobile. There 
is nothing ’’manifestly wrong” with the jury deciding a negligence case in 
favor of the defendant. The verdict and judgment in this case is supported 
by substantial evidence, and that is the extent of the inquiry that this Hon¬ 
orable Court should make in respect of the facts found by the jury. 

II. The Court Did Not Abuse Its Discretion In Denying 
Appellant’s Request To Admit Section 134(c) Of The 
Traffic Regulations In Evidence, On Rebuttal, Or In 
Denying Appellant’s Request To Amend So As To Add 
An Allegation of Negligence Thereon 

Appellant charged appellee with seven acts of negligence in the oper¬ 
ation of his automobile, proximately causing the collision and resulting 
injuries to appellant; and the case was tried fairly and fully on those 
charges of negligence. 
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On rebuttal appellant sought to introduce Section 134(c) of the Traf¬ 
fic Regulations, providing a mechanical standard for road lighting beams. 
The court properly exercised its discretion in rejecting this testimony 
on the ground that it was not proper rebuttal testimony, as well as that 
there was no allegation of negligence predicated on defective headlights. 
The court also properly exercised its discretion in denying appellant 
leave to amend to assert a charge of negligence upon the said Section 
134(c), upon the ground that the motion was tardy in view of admitted 
pretrial discovery. The amendment was not required for the presenta¬ 
tion of the merits of the action, and the granting of leave was permissive 
rather than mandatory. 

Moreover, Section 134(c) was inapplicable under the evidence, in 
view of the provisions of Section 118(b) of the Traffic Regulations, pro¬ 
viding that the standard should be applicable "in respect to a vehicle 
without load upon a straight, level, unlighted highway under normal at¬ 
mospheric conditions," while the evidence showed that appellee's vehicle 
was loaded and being operated on a down grade, that the highway was 
lighted, and that rain had been falling and a mist was then falling. Sec¬ 
tion 134(c) cannot be a "standard" under any other conditions and the 
application becomes wholly conjectural and speculative. Furthermore, 
there was no evidence of any mechanical defect of the headlights on appel¬ 
lee's automobile, and the issue was merely one of negligent operation 
of the automobile, which was fairly and fully presented to the jury for 
decision. 


m. The Court Did Not Err In Receiving Expert Testimony 
Upon Visual Acuity Under The Facts In This Case 


\ 


Appellant now says that the District Court erred in permitting an 
opthalmologist to testify as an expert on visual acuity in response to 
hypothetical questions assuming the facts established otherwise by compe¬ 
tent evidence in the case. Such an objection was not made in the District 
Court, and should not be available to the appellant for the first time on 
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appeal. However, assuming the court may consider the merits of the 
point, appellee says that the witness's testimony upon visual acuity under 
the facts assumed was both competent and relevant. The testimony 
was not upon the precise ultimate issue for decision by the jury, but that 
is not a valid objection if it had been. The capacity of normal eyesight 
under the stated conditions, involving reflected light, lack of contrast 
with background and lack of movement, is not such a matter of common 
knowledge as to make expert testimony inappropriate. Appellants real 
complaint is that the experts testimony tended to reduce the area of 
speculation and uncertainty. The acceptance or rejection of expert testi¬ 
mony rests in the sound, judicial discretion of the trial judge, and there 
was certainly no abuse thereof in this case. Appellants final point that 
the question dealt with possibilities rather than probabilities is without 
merit, in that the facts had already been established by competent evi¬ 
dence. 


ARGUMENT 

I 

ISSUES OF FACT WERE PRESENTED FOR DECISION BY 

THE JURY, AND THE VERDICT IS BASED UPON AND 

SUPPORTED BY SUBSTANTIAL EVIDENCE 

Appellant contends that the verdict of the jury was clearly and man¬ 
ifestly against the weight of the evidence, and should be set aside by this 
Honorable Court, because, as she says, it was manifestly wrong. Appel 
lee says that both the factual premise and the legal conclusion in this 
proposition are erroneous. 

It is well settled in the law that the verdict of a jury is final and 
conclusive upon the issues of fact properly submitted to the jury when 
such verdict is supported by competent and substantial evidence. Balti ¬ 
more & OhioR.R. Co. v. Postom, 85 U.S. App. D.C. 207, 177 F(2d) 

53. While the trial judge may exercise sound judicial discretion in 





determining whether the verdict of the jury is against the weight of the 
evidence, when acting upon a motion for a new trial (see, e. g. The 

i 

Aetna Casualty & Surety Company v. Yeatts, 122 F(2d) 350), it is well 
established that the appellate court will not weigh the evidence on appeal, 
as distinct from determining whether the verdict is supported by sub¬ 
stantial evidence. Lavender v. Kurn , 327 U.S. 645, 90 L. ed. 916, 

66 S. Ct. 740; Tennant v. Peoria & P.U. Ry. Cio., 321 U.S. 29, 88 
L. ed. 520 , 64 S. Ct. 409. 

i 

I 

I 

Appellant cites Nolan v. Werth, 79 U.S. App. D.C. 33, 142 F(2d) 
9. That case was tried in the Municipal Court by the judge without a 
jury. The Municipal Court of Appeals set aside the trial judge’s find¬ 
ings; and this Honorable Court took the case for the purpose of deter¬ 
mining the appellate jurisdiction under the Act of Congress creating the 
Municipal Court of Appeals, which provides that, in cases tried by the 
Court without a jury, ’’The Municipal Court of Appeals for the District 
of Columbia shall have the power to review both as to the facts and the 
law, but in such case the judgment of the trial court shall not be set aside 
except for errors of law or unless it appears that the judgment is plainly 
wrong or without evidence to support it. ” This Court reversed the Muni¬ 
cipal Court of Appeals, and held that the trial court’s findings should 
not have been set aside. The complete quotation from the opinion, which 
appellant gives in part only, is: 

” * * * In short, the evidence was such that either one 
of two different conclusions might reasonably have been 
drawn from it, and in such case we have said time and 
again the decision is for the trial court; that its judgment 
must stand and that the appellate court may not reweigh 
the evidence or override the findings, except where it 
clearly appears they are manifestly wrong. In the case 
we have here it is enough to say, as the Supreme Court 
said in Lawson v. United States Mining Co. , 207 U.S. 

1-12, 28 S. Ct. 15, 52 L. Ed. 65, that if the testimony 
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is not sufficient to show that the trial court’s decision is 
necessarily right, it wholly fails to show that it is neces¬ 
sarily wrong, from which it follows that the appellate 
court was incorrect in substituting its own findings. 

Hearst Radio v. Good, et al., 67 App. D. C. 250, 91 
F (2d) 555; United States v. Ingalls, 72 App. D.C. 383, 

114 F(2d) 839; Lawson v. United States M. Co. , supra; 
McCaughn, Collector v. Real Estate Land Title & Trust 
Co., 297 U.S. 606, 56 S. Ct. 604, 80 L. Ed. 879.” 

Both in the statement of the case and the reference to the testimony 
in Point I of the Argument, appellant picks and chooses the facts favor¬ 
able to her contentions and places thereon the inferences she desires 
to draw therefrom. The jury was not obliged to accept appellant’s ver¬ 
sion of the testimony or to believe the testimony which appellant relies 
upon, at least in those respects wherein the testimony of the witnesses 
was conflicting. 

Under the testimony, the jury was fully authorized and warranted 
in finding the following facts: 

About 5:30 p.m. on December 10, 1952 defendant-appellee was 
operating his 1937 Ford automobile in a northerly direction on Connecti¬ 
cut Avenue, approaching and entering the intersection with Devonshire 
Place, N.W. (J.A. 26, 56, 58), which intersects on the west side only 
with the Kennedy Warren Apartments on the east side. At the time, the 
intersection did not have any traffic control signals (J.A. 54). He was 
proceeding at a lawful rate of speed in the fourth lane for northbound 
traffic (four of the six lanes in the street were designated for north¬ 
bound traffic at the time), and was looking ahead and paying due atten¬ 
tion to his driving (J.A. 52-53). Rain had been falling, and there was 
a light mist then falling, which impaired visibility and required the use 
of windshield wipers (J.A. 16, 26, 30, 36, 45, 46, 67-68). It was dark 
at the time, and street lights were on (J.A. 22, 45, 46), and also vehicu¬ 
lar traffic was using headlights (J.A. 16, 22, 46, 60). The surface of 
the street was black asphalt (J.A. 47) and was covered with a sheet of 
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moisture which reflected street and vehicular lights and created some 
glare (J.A. 46, 62, 68, 71). This was the rush hour for northbound 
week-day traffic (J.A. 46), and all four northbound lanes were being used 
by vehicles (J.A. 24, 27, 30, 46, 54, 66, 68). [Appellee had his head¬ 
lights on the low or city-driving beam, and his windshield wipers were 

working (J.A. 45, 54). As he approached the intersection with Devon- 

| 

shire Place, he suddenly saw a dark object, thep about twenty-five feet 
or two car-lengths in front of the left part of his car, which became visi¬ 
ble as a silhouette against the background of lights from southbound cars 
then about one hundred to one hundred and fifty feet away (J.A. 47, 53, 
62). The passenger in his car noticed the object about the same time 
(J.A. 47, 48, 61, 62, 68). Appellee immediately veered to his right 
and applied brakes gently to avoid skidding (J.A. 48, 63, 68-69). This 
caused the front of his car to move over to the right partly into the third 
lane of traffic, and the horn of an automobile apparently in that lane, was 
blown vigorously (J.A. 48, 64). At that moment the front of appellee's 
car had come to a point about parallel with the object, and just then the 
object, which later proved to be the appellant, turned around and moved 
toward or into the side of appellee’s automobile (J.A. 48). In this emer¬ 
gency, appellee cut sharply to the right and jammed on his brakes, which 
caused the rear of his car to skid around in a 90° angle, and then appel¬ 
lee drove across the intervening lanes, narrowly averting collision with 
another automobile and parked alongside the curb (J.A. 48-49, 64). 
Appellant was lying in the street about at the west edge of the fourth 
northbound lane, and about two feet north of the south curb line of Devon¬ 
shire Place (J.A. 51). She was dressed in dark clothing, and had been 
carrying only a black handbag (J.A. 16, 23-24). Examination of the 
automobile showed the only damage or mark thereon was that the tail 
light and license plate frame behind the left rear fender were bent (J.A. 
27, 52). Appellant had intended to cross over to the northwest corner of 
the intersection (J.A. 21), and was facing north or northwest with her 
back to approaching northbound vehicular traffic (J.A. 48, 54). 
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Appellant says (pages 10-11) that it is uncontroverted that appellee 
did not see appellant until he was within twenty-five to thirty feet of her, 
while a passenger seated beside appellee saw appellant at a distance of 
one hundred feet away, and that appellee should have seen appellant as 
soon as his passenger did. What is uncontroverted is that both appellee 
and the passenger in his car saw appellant at the same time (J. A. 48, 

68). The difference in their testimony lies merely in their respective 
estimates of the distance that appellant was from the car when she was 
first seen. The jury was certainly entitled to find that appellee’s esti¬ 
mate was the correct one. 

Appellant says also that it is uncontroverted that she was in the cross¬ 
walk where she had a right to be, and that she was placed there both by 
the witness Mr. West (J.A. 35) and by appellee when marking the plat 
"prepared by his counsel” (J.A. 49-50). There are several errors in 
this assertion. In the first place, there was a question as to whether 
appellant was in the crosswalk or not. Counsel for appellee urged that 
there was no crosswalk on the south side of the intersection; but the Trial 
Judge ruled that there was such a crosswalk, and submitted the question 
to the jury as to whether appellant was in it. Appellant was unable to 
say where she was, stating that she had no recollection of events from 
the time she was in the exit driveway of the Kennedy-Warren Apartments 
on the east side of the street until she came to consciousness after being 
struck (J.A. 18, 23). The witness, Mr. West, did not see appellant until 
she was struck and merely guessed as to how far she was thrown by the 
impact (J.A. 36). Appellee found appellant lying at a spot two feet north 
of the projection of the south curb of Devonshire Place (J.A. 51). Mr. 
Kausch (erroneously spelled "Couch” in the transcript) placed appellant 
as lying just a little south of the middle of the intersection (J.A. 69). 
Considering that appellant intended going to the northwest corner (J.A. 

21, 22), was facing north or northwest, and was placed by one witness 
as lying near the center of the intersection (J.A. 69), the jury was fully 
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warranted in inferring or concluding that appellant was walking across 
Connecticut Avenue at an angle toward the northwest corner and was not 
in the crosswalk. Certainly, the "fact” that she \ was in the crosswalk 
was far from being ’incontroverted M . 

However, even if plaintiff was in the crosswalk, that did not re¬ 
lieve her from the duty of exercising due care for her safety. American 
Ice Company v. Moorhead, 62 App. D. C. 266, 66 F(2d) 792; Reaver v. 
Walch, 55 App. D.C. 159, 3 F(2d) 204. 

i 

Appellant says further (page 11) that there is no evidence of contri¬ 
butory negligence on her part. The jury was certainly warranted in con¬ 
cluding that appellant was negligent in walking diagonally across a busy 
thoroughfare, during heavy rush-hour traffic, op a dark, misty night, 

I 

while dressed completely in dark clothing, with her back turned toward 
oncoming traffic. The jury was also warranted in finding that appellant 
was negligent in standing in such a busy street on such a night when it 
would be difficult for drivers of oncoming vehicular traffic to see her, 
particularly when there was evidence indicating that she had ample time 
to cross ahead of southbound traffic. Smith v. Biggs , (C.C.A.-4), 223 
F(2d) 839; Saindon v. Lucers, (C.C.A.-10), 187 F(2d) 345. And, the 
jury was fully warranted in finding that appellant was negligent in turning 
around and stepping into or toward the side of defendant’s automobile, 
and thereby creating the emergency which finally precipitated the collision. 
Annotations, 65A V L.R. 192, 196; 113A.L.R. 528, 534. Cf. Grubb 

Motor Lines v. Woodson, (C.C.A.-4), 175 F(2d) 278. 

Contributory negligence is usually an issue of fact for determination 
by the jury. Wash. & G. R. Co . v. Tobriner, 147 U.S. 571, 37 L. ed 
284, 13 S. Ct. 557, modifying Harmon v. Washington & G. R. Co. , 18 
D.C. 255; Grand Trunk Ry. Co. v. Ives, 144 U.S. 408, 36 L. ed. 485, 

12 S. Ct. 679; Ramsouer v. Midland Valley R. Co ., (C.C.A.-8), 135 
F(2d) 101; Pickering v. Corson (C. C. A. -7), 108 F(2d) 546; Southern 
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Fruit Distributors v. Fulmer (C. C. A. -4), 107 F(2d) 456. And, proxi¬ 
mate cause is an issue of fact which must be decided by the jury. Munsey 
v. Webb , 37 App. D.C. 185, aff. 231 U.S. 150, 58 L. ed. 162. 

Appellant made no motion for a directed verdict, and plainly recog¬ 
nized at the trial that the issues were of fact for decision by the jury. 

But the jury found for appellee, and now appellant says that the only 
conclusion that the jury could have reached is that appellee was negli¬ 
gent and that she was not. The jury might have found in appellants favor 
on the evidence; but they were equally authorized to find in appellee's favor 
upon due consideration of the testimony and being satisfied that appellant 
had failed to establish negligence on appellee's part, or that appellee had 
established contributory negligence on appellant’s part. There is certain¬ 
ly nothing "manifestly wrong" with the jury deciding a negligence case in 
favor of the defendant when the evidence is such that reasonable-minded 
men might differ as to the facts or the conclusions to be drawn therefrom. 
Such is this case; and it is submitted that appellant's contention that the 
verdict is manifestly against the weight of the evidence and thereby wrong 
is without merit. As stated by the United States Supreme Court in the 
case of Lavender v. Kurn, 327 U.S. 645, 90 L. Ed. 916, 66 S. Ct. 740: 

"The evidence we have already detailed demon¬ 
strates that there was evidence from which it might 
be inferred that the end of the mail hook struck Haney 
in the back of the head, * * * 

" * * * The jury having made that inference, the 
respondents were not free to relitigate the factual dis¬ 
pute in a reviewing court. Under these circumstances 
it would be an undue invasion of the jury's historic func¬ 
tion for an appellate court to weigh the conflicting evi¬ 
dence, judge the credibility of witnesses and arrive at 
a conclusion opposite from the one reached by the jury. 

See Tiller v. Atlantic Coast Line R. Co., 318 U.S. 54, 

67, 68, 87 L. Ed. 610, 617, 618, 63 S. Ct. 444, 143 
ALR 967; Bailey v. Central Vermont R. Co., 319 U.S. 

350, 353, 354, 87 L. Ed. 1444, 1447, 1448, 63 S. Ct. 

1062; Tennant v. Peoriafc P.U.R. Co., 321 U.S. 29, 

35, 88 L. Ed. 520, 525, 64 S. Ct. 409, 15 NCCA (NS) 

647." 
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The verdict and judgment for appellee is bised upon, and supported 
ty, substantial evidence, and should be deemed final and conclusive 

upon the issues of fact properly submitted to the jury for decision. 

| 

11 ! 

THE COURT DID NOT ABUSE ITS DISCRETION IN DENYING 
APPELLANTS REQUEST TO ADMIT SECTION 134(c) OF 
THE TRAFFIC REGULATIONS IN EVIDENCE, ON REBUTTAL, 

AND IN DENYING APPELLANTS REQUEST TO AMEND SO 
AS TO ADD AN ALLEGATION OF NEGLIGENCE THEREON 

In her pre-trial statement, appellant specified the acts of negligence 
allegedly committed by appellee, as follows: 

(1) Failure to yield the right-of-way to a pedestrian 

(2) Failure to give full time and attention 

(3) Excessive speed 

(4) Failure to keep vehicle under control so as to avoid 
colliding 

(5) Failure to operate vehicle at a speed which was reason¬ 
able and prudent under the circumstances 

(6) Failure to sound a warning 

(7) Last clear chance 

On the fourth day of the trial, when defendant-appellee closed his 
case, counsel for plaintiff-appellant offered in evidence Section 134(c) 
of the Traffic and Motor Vehicle Regulations for the District of Colum¬ 
bia, which provides that: 

"(c) All road-lighting beams shall be so aimed and of 
sufficient intensity to reveal a person or vehicle at a dis¬ 
tance of at least 100 feet ahead on a straight level road." 

The offer was made on the basis of appellee’s testimony, on cross- 
examination, that the headlights of his car caused a reflection about 
twenty-five feet in front of the car (J. A. 59), of which testimony coun¬ 
sel for appellant had knowledge since taking the deposition of appellee 
before the pre-trial hearing (J. A. 89-90). The Court excluded the 
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testimony on the grounds that such evidence should have been presented 
by appellant in her case-in-chief and was not properly rebuttal testimony, 
and that there was no allegation of negligence predicated on defective 
headlights (J.A. 89). Counsel for appellant then requested leave to 
amend so as to allege violation of the regulation, and the Court denied 
the request on the ground that it was tardy in view of the pre-trial dis¬ 
covery (J.A. 89-90). 

Assuming that Section 134(c) was relevant under the testimony 
(which, in fact, it was not as is demonstrated hereinafter), it is note¬ 
worthy that appellant makes an anomalous argument of conceding that the 
matter was addressed to the discretion of the Trial Judge, while at the 
same time asserting that he had no discretion in the matter but was 
obligated to receive the evidence and grant leave to amend. Appellant 
does not argue that the Court had no discretion in limiting rebuttal testi¬ 
mony to that which properly rebutted the defendant’s evidence. It is plain 
that the Court had such authority, and did not abuse its discretion in so 
limiting rebuttal testimony. 

The order of proof rests in the discretion of the trial judge. Olm- 
stead v. Webb, 5 App. D.C. 38; Lansburgh v. Wimsatt, 7 App. D.C. 271; 
Washington Ry. & Elec. Co. v. Pittman , 44 App. D. C. 89; 3 Am. Jur. 

531 - Appeal and Error, Sec. 971. The common law practice that plain¬ 
tiff is limited in rebuttal to new matter presented by defendant prevails 
in the District of Columbia. Robinson v. Parker , 11 App. D. C. 132. 

Appellant pitches her argument principally on Rule 15(b) of the 
Federal Rules of Civil Procedure, which plainly provides that "The court 
may allow the pleadings to be amended. ” (Emphasis supplied). This is 
permissive only. The further provision that the Court "shall do so freely 
when the presentation of the merits of the action will be subserved thereby" 
becomes a duty only under the circumstances stated. Robbins v. Jordan , 

86 U.S. App. D.C. 304, 181 F(2d) 793, is an excellent example of the 
circumstances under which the trial judge is under a duty to allow an 
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i 

amendment, in that the amendment there requested at the outset of the 
trial was plainly essential to "the presentation df the merits of the 

i 

action". The situation there was in sharp contrast with the situation pre¬ 
sented in this case. 

i 

I 

Here, appellant had free and full opportunity to present the merits 
of her claim under the acts of negligence specified by her in the pre-trial 
order, and particularly under the following sections of the Traffic Regu¬ 
lations, which were received in evidence, namely: Section 22(a), pro¬ 
viding that no person shall drive a vehicle on a street or highway at a 
speed greater than is reasonable and prudent under the conditions and 
having regard to the actual and potential hazards then existing; Section 
22 (b) providing a speed limit of twenty-five miles per hour where no spe¬ 
cial hazard exists that requires lower speed for compliance with sub¬ 
section (a) thereof; Section 22(c), which provides that the driver of every 
vehicle shall drive at an appropriate reduced speed when approaching 
and crossing an intersection; Section 52, providing that pedestrians shall 
have the right-of-way when in a crosswalk; and Section 99(c), providing 
that an operator of a vehicle shall give his full time and attention thereto 
(J.A. 42-44). 

Testimony as to the illumination from the headlights was relevant 
and material under the issues set forth in the pleadings and the pre-trial 
statements. The real issue in the case was one of whether appellee was 
operating at a reasonable and prudent rate of speed and was maintaining 
a proper lookout under the existing conditions, including atmospheric and 
lighting conditions affecting visi bility as well as whether he exercised due 
care in the operation of his automobile after he saw or should have seen 
appellant in the street, considering the conditions, visibility and the fact * . 
that she was dressed in dark clothing. All this was fairly and fully pre¬ 
sented to the jury (J.A. 93-99). In this situation, it can hardly be said 
that the Trial Judge was under a plain legal duty to admit the said Section 
134 (c) in evidence or allow an amendment thereon "to prevent manifest 
injustice" as contemplated by Rule 16, Federal Rules of Civil Procedure. 
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Appellant says that appellee would not have been prejudiced since 
he had prior knowledge of the fact testified to by him. This is quite a 
different thing, however, from preparing to meet a charge of negligence 
based on defective headlights. The Court can readily appreciate that 
skilled examination, tests under similar conditions, or expert testimony 
might be necessary to deal adequately with such an issue, and this would 
require preparation. Under Rule 15(b), relied upon by appellant, the 
trial judge must consider the question of prejudice to the opposing party 
and the need for a continuance to enable him to meet such evidence. The 
granting of a continuance may necessitate a mistrial, as might very well 
have been necessary in this case considering the fact that the question 
arose on Thursday, May 26, 1955, on the eve of the weekend before Me¬ 
morial Day on Monday, thereby necessitating at least a four-day inter¬ 
ruption in the trial. If trial judges are under such a duty of granting re¬ 
quests for leave to amend, as contended for by appellant, then counsel 
could easily frustrate the trial of a case that does not appear to be going 
too well for them by waiting until an inopportune time and requesting 
an amendment which would catch their opponent by surprise. Such a 
situation does not appear to be logical or desirable; and the alternative 
is certainly a recognition of the right of the trial judge to exercise sound 
judicial discretion in passing upon requests for amendment. 

But it seems to counsel unnecessary to labor the point further since 
the proffered Section 134 (c) of the Traffic Regulations, and the requested 
amendment thereon, were and are not applicable under the evidence in this 
case, in view of the provisions of Section 118(b) of said Traffic Regula¬ 
tions, which provides that: 

"(b) Whenever requirement is hereinafter declared as 
to the distance from which certain lamps and devices shall 
render objects visible or within which such lamps or de¬ 
vices shall be visible, said provisions shall apply during 
the times stated in subdivision (a) of this section in respect 
to a vehicle without load upon a straight, level, unlighted 
highway under normal atmospheric conditions unless a 
different time or condition is expressly stated." 


Section 118(b) specifies that vehicles shall be M without load". The 

j 

evidence in this case disclosed that defendant-appellee’s vehicle was 
loaded with three passengers (J.A. 44, 67). Section 118(b) provides 

i 

that the vehicle shall be "upon a straight, level,! unlighted highway". 

The evidence disclosed that defendant’s vehicle at the time in question 
was travelling downgrade (J.A. 54), and that the highway was lighted by 
street lights and automobile headlights (J.A. 16, 22, 45, 46). And, 

I 

Section 118(b) provides that the requirement as to the distance from 

i 

which lamps and devices shall render objects visible shall apply under 
"normal atmospheric conditions". The evidence disclosed that rain had 
been falling, and a mist was falling at the time (J.A. 16, 26, 30, 36, 

45, 46, 67-68). 

Appellant says that Section 118(b) was not called to the trial court’s 
attention until appellee filed his opposition to a motion for new trial. Coun¬ 
sel for appellee did not mention Section 118(b) to the Trial Judge at the 
time counsel for appellant offered Section 134(c) in evidence, but did in¬ 
quire as to weather conditions, and then the Trial Judge raised the points 
respecting the evidence being part of plaintiff’s case-in-chief and not being 
within the negligence charged, so that further discussion was foreclosed. 

If appellant means to suggest to the Court that the ruling should be re¬ 
viewed, and its correctness or incorrectness determined, solely upon 
what was said before the trial court at the time the ruling was made, 
counsel deems it appropriate to invite the Court’s attention to the fact 
that correct rulings are oftentimes sustained on grounds other than those 
assigned by the trial court. Marranzano v. Riggs National Bank , 87 U.S. 
App. D.C. 195, 184 F(2d) 349; Securities and Exchange Commission v. 
Chenery Corp ., 318 U.S. 80, 87 L. ed 626, 63 S. Ct. 454; Helvering v. 
Gowran, 302 U.S. 238, 82 L. ed 224, 58 S. Ct. 154; Iselin v. C.W. Hunter 
(C.C.A.-5), 173 F(2d) 388; In re Barium Realty Co. , (C.C.A.-6), 154 
F(2d) 562; Walling v. Friend (C.C.A.-8), 156 F (2d) 429; Jay v. Chicago 
Bridge & Iron Co., (C.C.A.-10), 150 F(2d) 247. 
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Appellant apparently recognizes that Section 134(c), when read in 
connection with Section 118(b), is not applicable under the evidence in 
this case, but suggests that the two regulations "create a standard" which 
is "required under optimum conditions. " Appellant then urges that Sec¬ 
tion 134(c) should have been received in evidence so that the jury might 
have a legislative standard as to proper headlights under optimum condi¬ 
tions "as a guide to setting a standard to be applied to the appellee's con¬ 
duct under the physical conditions in evidence." This is certainly a 
naive and novel suggestion for the use of an irrelevant regulation to pro¬ 
mote conjecture and speculation. 

The Court may judicially notice the fact that dense fog or a snowstorm 
or even a very heavy downpour of rain would impair the projection of a 
beam of light to the point where it would cast little if any illumination 
ahead. Less density in atmospheric conditions would certainly impair 
the illumination to some lesser degree. But if Section 134(c) is a "stand¬ 
ard" how would you apply it under varying atmospheric conditions other 
than normal? Certainly, as used in Section 118(b), "normal" is a clear, 
dry day or night. 

The Court may judicially notice the fact that travelling downgrade 
will reduce the range of the beams of a car's headlights as you approach 
the bottom of the grade, and that, conversely, travelling uphill will tend 
to increase the beam of the headlights as you approach the top of the grade. 
But what formula have we for determining how much less or how much 
more they should be under the "standard" of Section 134(c) ? 

Likewise, the Court may take judicial notice of the fact that the 
presence of other lighting on the roadway will tend to diffuse or weaken 
the intensity of a headlight beam. But what is the formula for measuring 
such effects under the "standard" of Section 134 (c) when you have variable 
factors of the candle-power, location or number of such other lights reflect¬ 
ing on the highway? This problem is complicated further in a case such 
as this by reflections from the surface of wet asphalt pavement. It is 
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obvious that the "standard" of Section 134 (c) would not aid the jury in 
any manner in arriving at an informed and proper verdict upon the evi¬ 
dence in this case, even if the jury were equipped with a slide rule, a 
sextant, a light meter or a calculating machine. Even "Univac" could 
not work out the problem of applying such "standard" to the evidence in 
this case. Introduction of Section 134(c) in evidence as a "standard" 
would only confuse the jury and promote speculation and conjecture as 
to the proper conclusion to be reached from the jevidence. 

There was no evidence of any mechanical defect of the headlights 

i 

on appellee’s automobile. Appellant’s counsel iherely wished to intro- 

i 

duce the regulation on the basis of the testimony of appellee as to how 
far ahead his headlights "cast a reflection" at the time and under the 
conditions then existing (J.A. 59, 88-89). This evidence did not raise 
an issue as to the condition of the headlights, but merely bore upon the 
issue as to whether appellee was negligent in operating at the speed he 
was driving under the conditions that existed, including the range and 
visibility from his headlights, all of which, as previously noted, was 
fairly and fully presented to the jury for decision. 

The precise point was before the Supreme Court of Indiana in the 
case of Opple v. Ray , 208 Ind. 450, 195 N. E. 81, where the driver of 
appellee’s car did not see and struck appellant’s car which had run out 
of fuel and had been parked in the roadway without taillight burning, and 
the claim was made that said driver was chargeable with contributory 
negligence (apparently imputable to appellee) in violating a statute which 
required that headlights on vehicles must be such as to enable the driver 
to see an object the size of a man two hundred feet in front of the car in 
the direction in which it was proceeding. The Court held that this claim 
of contributory negligence could not be sustained since the statute fixed 
a mechanical standard for lighting equipment only and was not a standard 
of due care, and that the issue was really one for determination under 
another statute providing that no person should operate a motor vehicle 
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upon any public highway at a speed greater than is reasonable or prudent 
having due regard to the conditions existing at the time. In its opinion, 
the Court said: 


" * * * The statute does not establish a fixed 
standard of distance from which lights must provide 
visibility. The requirement that lights be dimmed or 
deflected negatives the intention to fix such a require¬ 
ment. Such provision would be impossible of compli¬ 
ance. Weather and atmospheric conditions, the color 
of objects and their background, intervening or approach¬ 
ing lights, and perhaps other elements, affect the 
visibility of objects not only at night, but in the day¬ 
time. The coloring of birds and animals, of uniforms 
of soldiers, of ships and the equipment of war designed 
to blend with surroundings and background are known 
to decrease their visibility. From the standpoint of 
reasonable care, speed has a direct relationship to vis¬ 
ibility. The statute merely provides a mechanical stand¬ 
ard for lighting equipment and was not intended to fix a 
standard of care. This standard is fixed by section 47- 
516 Burns' 1933 which is as follows: T No person shall 
drive or operate a motor vehicle or motor cycle upon 
any public highway in this state at a speed greater or 
less than is reasonable or prudent, having regard to 
the width of the highway, the density of traffic, the con¬ 
dition of the weather and the use of the highway, or so 
as to endanger the life or limb or injure the property 
of any person. * This is the measure of care required 
of the driver of a motor vehicle upon the highway. One 
who travels the public highway in the daylight is not 
charged with the duty of seeing every dangerous ob¬ 
struction and stopping before coming in contact with 
it, upon penalty of being chargeable of contributory 
negligence. A traveler upon a highway regularly used 
by the public has a right to assume that the way is rea¬ 
sonably safe for ordinary travel. * * * ” 

The District Court correctly excluded Section 134(c) of the Traffic 
Regulations, and denied appellant's request for leave to add an allega¬ 
tion of negligence thereon, for any one or mare or all of the reasons 
stated. 
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THE COURT DID NOT ERR IN RECEIVING^ EXPERT TESTI¬ 
MONY UPON VISUAL ACUITY UNDER THE FACTS IN THIS 

CASE | 

| 

Appellant now complains that the Court erred in permitting Dr. Oscar 

Lavine, an ophthalmologist, to testify, as an expert on visual acuity, upon 

i 

hypothetical questions which assumed facts established by competent evi¬ 
dence in this case. Appellant says that this testimony was received over 

j ' 

her counsel’s objection; but it is noteworthy that the objections raised by 

i 

appellant at the time did not go to the competency of the witness to testify 
nor to the points now raised by appellant. In fact, when appellant’s coun¬ 
sel objected to the first phrasing of the hypothetical question, the Court 
directed him to state the grounds of the objection (J. A. 72), and counsel 
for appellant then questioned the inclusion of certain statements of fact 
and the omission of other facts from the hypothetical question. The facts 
to be assumed were discussed, and omitted facte were supplied to the 
point where the question was then restated, and counsel for appellant 
restated his objection ”to the question as propounded ” (J.A. 72-74). 

Rule 46, Federal Rules of Civil Procedure, in relieving parties 
of the necessity of taking formal exceptions, stipulates that the party 
should make known to the Court the action which he desires the Court to 
take ”or his objection to the action of the Court and his grounds therefor”. 
Apart from Rule 46, it has long been the accepted practice that a party 
may not make an objection on one ground, and then later on appeal claim 
error in the Court’s ruling upon an entirely different ground. The trial 
judge and the opposing party must be made aware of the precise ground 
upon which the objection is made, particularly when the trial judge asks 
for the grounds of the objection. Here, specific grounds were assigned, 
and any alleged error in the Court’s ruling upon the objection made is, 
and should be, limited to the grounds specified at the time. Johnston v. 
Reily, 82 U.S. App. D. C. 6, 160 F(2d) 249; Norwood v. Great American 


Indemnity Co. , (C.C.A.-3), 146 F(2d) 797; Reck v. Pacific-Atlantic 
S.S. Co. , (C.C.A.-2), 180 F(2d) 866. 

Assuming, however, that the Court may consider the merits of the * 
grounds now assigned as error, appellee will discuss those grounds. 

Appellant says that the expert testimony was received upon the ulti¬ 
mate issue of negligence, which was for the jury to decide. This is not 
so. Dr. Lavine did not testify at all as to whether appellee was negligent 
or not, or give any conclusions as to the existence or nonexistence of 
negligence. Rather, his testimony was directed toward the capacity of 
the human eye to perceive objects under the facts, assumed by him in 
hypothetical questions but established otherwise by competent evidence in 
the* case. His testimony that a person sees objects through reflected light, 
contrast with background, or movement, and that appellee could very well 
have been looking and yet not have seen appellant until she was only twenty- 
five feet or two car-lengths away from him, under the facts existing in 
this case, may have aided the jury in deciding the ultimate issue, but 
certainly did not invade the province of the jury in determining the ulti¬ 
mate issue of negligence. 

But even if the testimony be deemed to be upon the ultimate fact in 

issue, it is noteworthy that there is no such inflexible rule of law against 

testimony by an expert thereon, such as is contended by appellant. The 

quotation by appellant from Section 782 of Evidence in 20 Am. Jur. 653 

does not go far enough. The quotation continues as follows: 

"Assuming, however, that the issues in a case proper¬ 
ly call for the admission of ejq>ert opinion testimony, 
there seems logically to be no wrongful invasion of the 
province of the jury in permitting an opinion to be ex¬ 
pressed upon an ultimate fact where that fact is one 
which is properly a matter of expert opinion. In such 
case, as in the case of an eyewitness to a decisive fact, 
if the jury are satisfied of the trustworthiness of the 
evidence, the evidence may be conclusive of the issue, 


but they are not bound to accept the opinion or to ren¬ 
der the verdict according to it. Every expert opinion 
rests on an assumption of fact; if the opinion is given 
upon a hypothetical question, its weight depends wholly 
on the jury finding that the assumed facts have been 
proved; if it is based on the expert’s bwn testimony as 
to the facts, the truth of this testimony is no less open 
to their belief or disbelief; and, in addition, the sound¬ 
ness of the opinion itself is to be determined by the jury 
in consideration of its apparent reasonableness or their 
confidence in the skill and trustworthiness of the wit¬ 
ness, and of any contradiction from j other experts. 

There is no doubt, however, that theiie are many courts 
committed to the broad rule that an expert witness may 
not testify to his opinion upon the ultimate fact in is¬ 
sue before the jury or be permitted to invade the prov¬ 
ince of the jury. 

i 

tT It clearly will not do to accept tbo literally or as 
universal the rule that opinion testimony cannot be per¬ 
mitted to be given upon an ultimate issue and thus in¬ 
vade the province of the jury. Apparently, the rule 
has never been regarded as an inflexible one. It is 
certainly contrary to the unmistakable trend of author¬ 
ity to exclude expert opinion testimony merely upon the 
ground that it amounts to an opinion upon ultimate facts. 

The modern tendency is to make no distinction between 
evidential and ultimate facts subject to expert opinion. 

The courts consider that it is more important to get 
to the truth of the matter than to quibble over distinc¬ 
tions in this regard which are in many cases impracti¬ 
cable. Accordingly, in many cases expert witnesses 
have been permitted to state facts known to them be¬ 
cause of their expert knowledge, even though their 
statements may involve the ultimate fact to be deter¬ 
mined by the jury. In support of this view, it has been 
said that the giving of an opinion by an expert upon an 
ultimate fact which the jury are to determine does not 
invade the province of the jury any more than does the 
testimony given by an eyewitness as to any other de¬ 
cisive fact. * * *" 

Counsel has not found a decision by this Honorable Court upon the 
precise point, but the other circuit courts of appeals seem to be in com¬ 
plete accord in recognizing the competency of expert testimony even 
though it may go to the ultimate issue for decision. Mutual Life Insurance 
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of N.Y . v. Frost (C.C.A.-l), 164 F(2d) 542; Ekblom v. Reed (C.C.A. - 
5), 71 F(2d) 399; Detroit T. & I. R. Co. v. Banning (C. C. A. -6), 173 
F(2d) 752, cert. den. 338 U.S. 815, 94 L. ed 493; Walsh v. W. P. Rend 
Collieries Co ., (C.C.A.-7), 228 F. 311; Walton v. Sherwin-Williams, 
(C.C.A.-8), 191 F(2d) 277; Francis v. Southern Pac. Co ., (C.C.A.-10), 
162 F(2d) 813. 

Appellant next says that the question asked of the expert witness 
did not concern a technical matter or other proper subject of expert opin¬ 
ion, but pertained to a matter of observation and common judgment upon 
which a man of ordinary experience would be well qualified to reach an 
independent conclusion. As stated before, Dr. Lavine was interrogated 
as to what was likely to be seen or not seen by a person of normal vision 
under the stated conditions, i. e., whether the visual acuity of a normal 
person was such that an object in the road, dressed in dark clothing, 
should have been seen under the stated conditions sooner than appellee 
saw appellant. The capacity of a normal human eye to detect an object 
under the stated conditions is certainly within the special skill of an 
ophthalmologist, whose knowledge is not limited to disease or abnor¬ 
mality of the eye as suggested by appellant. The scientific facts within 
the knowledge of a medical expert certainly went far beyond the common 
knowledge or experience of jurors, and tended to remove speculation and 
uncertainty that might otherwise have existed on the basis of the factual 
testimony of other witnesses. If believed, such testimony aided the jury 
in arriving at the proper conclusion. 

The cases cited by appellant are in sharp contrast with the factual 
situation presented in this case. The only case involving visual acuity 
is the case of First Trust Co. of St. Paul v. Kansas City Life Ins. Co ., 
(C.C.A. -8), 79 F(2d) 48. In that case, the Court of Appeals affirmed 
the decision of the trial judge, saying: 
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"A companion contention is that the court improp¬ 
erly excluded an offer to prove by an optometrist that 
this copy was not readily readable by a man fifty-one 
years of age, of normal eyesight, under normal condi¬ 
tions, with reasonable ease. In sustaining the objection 
to this line of inquiry, the court (who was much older 
than the insured) stated: f It seems to ime that the ques¬ 
tion of whether this is readable or not! is not a question 
for an expert to say. I think that the formal eye can 
read it; I can read it very plainly and ][ think any mem¬ 
ber of the jury can. ’ The trial court was entirely right 
in determining that this was not a matter for expert testi¬ 
mony. There is nothing which an optometrist could prop¬ 
erly add to the information as to the legibility of this 
application which the court and jury would not acquire 
by inspection thereof." 

The rule seems to be well established that the acceptance or rejec¬ 
tion of expert testimony is a matter resting in the sound judicial discre¬ 
tion of the trial judge, and that the ruling of the trial judge will not be 
disturbed except upon a clear showing of abuse of discretion. Sher v. 
DeHaven , 91 U.S. App. D. C. 257, 199 F. 2d 777; Pollard v. Hawfield, 

83 U.S. App. D.C. 374, 170 F. 2d 170; Hannan v. U.S., 76 U.S. App. 

D. C. 118, 131 F. 2d 441; District of Columbia v. Chess in , 61 App. D.C. 
260, 61 F. 2d 523; State v. Collins , 88 Mont. 514, 294 P. 957, 73 ALR 
861; 3 Am. Jur. 535 — Appeal and Error Sec. 975. There was certainly 
no abuse of discretion in this case in allowing an ophthalmologist to testify 
on visual acuity. 

Appellant next says that the hypothetical question assumed the ex¬ 
istence of normal vision. It was expressly stated that the question as¬ 
sumed a man with normal eyesight (J. A. 73). There was no error in 
assuming normalcy. In fact, there is a legal presumption of normality 
in the absence of evidence to the contrary. 20 Am. Jur. 213 - Evidence, 
Section 214. 

Appellant then says, finally, that the question as propounded to the 
expert witness dealt with possibilities rather than probabilities and there¬ 
by was erroneous. Admittedly, there have been statements to the effect 
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that a mere possibility is insufficient; but the better-reasoned cases have 
related this requirement to the probative effect of all of the evidence ad¬ 
duced, rather than to prevent an expert from testifying as to what is 
possible, or could have happened, or was likely to have happened under 
the facts otherwise established. For example, in Massachusetts Protec ¬ 
tive Association v . Mouber, (C.C.A.-8), 110 F(2d) 203, the Court said: 

" * * * The Missouri rule is that while the evidence 
of an expert that an act could have caused a certain 
result is admissible as T an assurance that such a re¬ 
sult was scientifically possible 1 , such evidence is not, 
standing alone, substantial evidence that the act did 
cause the result, and does not make out a submissi¬ 
ve case." 

To the same effect, see Langenfelder v. Thompson, 179 Md. 502, 

20 A (2d) 491, 136 A.L.R. 961. There is a collection of cases wherein 
medical experts have been permitted to state their opinions as to ”could Tt , 
"might", "possible", "likely", as well as "probable", in an Annotation, 
136 A.L.R. 990. 

"The law does not require that such testimony amount to dogma or 
that it foreclose the exercise by the jury of its function to determine the 
ultimate fact." Armitt v. Loveland , (C.C.A.-3), 115 F(2d) 308, 312. 

See also Brett v. Carras , (C.C.A.-3), 203 F(2d) 451, 453. 

The cases cited by appellant do not demonstrate any error in the 
question to and answer by Dr. Lavine in this case. 

In State v. Bleazard , 103 Utah 113, 133 P(2d) 1000, a police officer 

was asked for his opinion as to whether a subsequent collision caused the 

death of the deceased. The Court said: 

"The facts upon which his opinion would have been based 
were all before the jury. They were neither complicated 
nor technical so as to require interpretation by an ex¬ 
pert. Under those circumstances the witness may not 
be permitted to give an opinion. " 
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Obviously, there, the jury was as competent as the police officer to form 
an opinion as to what caused the death. The witness was not a medical 
expert; and there is no distinction in the case between possible and proba¬ 
ble causes. j 

I 

In Charlton Bros. Trans. Co . v. Garrettson, 188 Md. 85, 51 A (2d) 
642, the testimony of the physician was challenge^ as being based on 
mere possibility. Appellant quotes merely the first sentence of the par¬ 
agraph containing the Court’s ruling thereon. The full paragraph is as 
follows: | 

’The law requires proof of probable, not merely 
possible, facts, including causal relations. Reason¬ 
ing post hoc, propter hoc is a recognized logical fal¬ 
lacy, a non sequitur. But sequence of events, plus 
proof of possible causal relation, may amount to proof 
of probable causal relation, in the absence of evidence 
of any other equally probable cause. Baltimore City 
Pass Ry. Co. v. Kemp, 61 Md. 74; State of Maryland, 
to Use of Goralski v. General Stevedoring Co., t>. C., 

213 F. Si, 61, 62, affirmed Joseph R. Ifoard Co . v. 

State of Maryland , 4 Cir., 2l9 F. 827, 83(5-832. We 
think the surgeon’s testimony was admissible and there 
was legally sufficient evidence that the collision caused 
the present hernia. We are not required or permitted to 
assume that the collision and the new hernia were a mere 
coincidence and that the hernia would have recurred if 
there had been no collision. ” 

In Tonovich v. Dept of Labor and Industries of State, 31 Wash. (2d) 
220, 195 P(2d) 638, the medical expert testified that the cancer in ques¬ 
tion was probably caused by the injuries resulting from claimant’s fall; 
and the Court set aside the determination based thereon, saying: 

’’However, Courts cannot remain passive and ap¬ 
prove statements made by experts on the witness stand 
which are unmistakably erroneous. There is no basis 
whatever for the doctors statement that the cancer was 
caused by the injury to the claimant’s right foot. It is a 
fact universally known, that the cause of cancer is un¬ 
known. ” 




In Adams v. Severance, 93 N. H. 289, 41 A (2d) 233, the appellant 


again has quoted only a part of a paragraph of the Court’s opinion. The 
full paragraph is as follows: 

’’A state trooper who investigated the accident 
was asked by the defendant’s counsel whether with 
the Adams’ car at the angle indicated by the marks 
made by the spinning rear wheels and with the upper 
half of the headlights painted black there would in his 
opinion be a tendency to deflect the rays of the head¬ 
lights down. On objection that the opinion of the wit¬ 
ness could not aid twelve practical men, the question 
was properly excluded. The jurors’ common knowledge 
would suggest the obvious answer. * * * ” 

The medical expert testimony upon visual acuity was competent and 
material, although appellant did not question competency or materiality; 
and the District Court did not err in receiving the testimony. There is 
no merit in appellant’s contentions upon this appeal. 

CONCLUSION 

In conclusion, it is respectfully submitted that the evidence pre¬ 
sented issues of fact for decision by the jury; that there was no abuse 
of discretion or prejudicial error in the rulings of the Trial Judge upon 
the acceptance or rejection of testimony, or upon the refusal to allow 
an amendment to the pleadings near the conclusion of the evidence; and 
that the issues were fairly and fully presented to the jury for decision, 
so that the verdict of the jury and the judgment thereon for appellee is a 
fair, just and proper determination of the case. Accordingly, this Hon¬ 
orable Court should affirm the judgment of the District Court. 

Respectfully submitted, 


ALBERT F. BEASLEY 

Investment Building 
Washington 5, D. C. 

Attorney for Appellee. 











